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IN THE UNITED STATES DISTRICT COURT

9

FOR THE DISTRICT OF ARIZONA

10

Case No CV-16-03067-PHX-GMS

Jorge Alejandro Rojas,
11

Plaintiff,
12

vs.
13
14

Federal Aviation Administration;
Department of Transportation,

PLAINTIFF’S RESPONSE TO
DEFENDANT’S MOTION FOR
LEAVE TO FILE MOTION FOR
SUMMARY JUDGMENT

Defendants.

15
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17
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Plaintiff, through undersigned counsel, hereby files his Response to Defendant’s

19

Motion for Leave to File Motion for Summary Judgment.1 This Motion is supported by the

20

following Memorandum of Points and Authorities.

21
22

MEMORANDUM OF POINTS AND AUTHORITIES
I.

INTRODUCTION

23

Plaintiff opposes Defendants’ Federal Aviation Administration (“FAA”) and

24

Department of Transportation’s (“FAA”) Motion for Leave to File Motion for Summary

25

Judgment, to the extent such motion will assert new exemption claims for records in this

26
27

1

Defendants Motion also provides a “response” to Plaintiff’s Status Report. As Defendant notes, the
FAA has mailed “revised” responses as late as the same day of Plaintiff’s filing the status report.
Plaintiff has not had the opportunity to review the newly released records in full.
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matter, except for cases where records have been searched for, and found, after the Order on
summary judgment was entered in this case. Plaintiff does not oppose Defendants filing a
Motion for Summary Judgment with respect to the issue of adequacy of search for the
requests still at issue.
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Plaintiff believes this Court has been very clear regarding Defendant having waived
any and all other exemption claims for records in this matter. Defendant nevertheless asks
the Court to grant Defendant’s request to claim new exemptions after it lost on summary
judgment.
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This Court should deny Defendants’ Motion. Defendants’ Motion is untimely and
seeks review of an issue for which the appeal and reconsideration deadlines have lapsed.
Allowing Defendants, who have ignored and failed to comply with this Court’s orders, to
blame “human error” on what led to the verdict would allow Defendants a second bite of the
apple and would only encourage this wrongful behavior to continue.
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Initially, six FOIA requests were at issue. Following the Order on Defendants’
Motion for Summary Judgment, only three requests remain in dispute. Defendants moved
for Summary Judgment as to the FOIA claims only for all requests. Dkt. 12.
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Despite summary judgment being denied, and this Court ordering that records be
disclosed, Defendants attempt to rebrief the issues. This Court should stand by its previous
admonitions to Defendants that it will not allow re-briefing, and deny the instant motion.
Defendants should not be permitted to re-brief already litigated issues.
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II.

ARGUMENT
A.

Defendants’ Motion Is Untimely

As a threshold matter, Defendants Motion is untimely. Instead of having sought
appellate review or reconsideration of this Court’s decision denying summary judgment,
Defendants have filed a motion for leave to re-file another summary judgment motion.

27

2
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Defendant cites no authority or reason other than “human error” for this Court to allow
Defendant another bite of the apple.
Defendants, having run out of time to appeal or use Fed. R. Civ. P. 59(e) to seek
reconsideration, have filed the underlying motion in a back-door attempt to block
information that should have been released to the Plaintiff months ago Although this Court’s
order denying Defendants’ Motion for Summary Judgment did not dispose of all issues in
this case, as the APA claim and other issues are still at issue, it was nevertheless a “final
decision” for purposes of appeal. The Circuit court would have appeallate jurisdiction under
either 28 U.S.C. §1291 and/or 28 U.S.C. §1292(a)(1). The Ninth Circuit follows the D.C.
Circuit on this point of law.
The District of Columbia Circuit defines a "final decision" in a FOIA case as "an
order by the District Court requiring release of documents by the Government to the
plaintiff, or order denying the plaintiff's right to such release." Green v. Department of
Commerce, 618 F.2d 836, 841 (D.C. Cir. 1980). Thus, an order compelling disclosure is
appealable as a final decision under §1291. Our Circuit agrees with the D.C. Circuit.
Theriault v. United States, 503 F.2d 390, 391 (9th Cir. 1974). In Theriault, the Court held,
“the . . . order to produce as utilized in this [FOIA] action is in and of itself the end result of
the action. The practical effect of the full force of that order is a granting of the full,
complete and final relief available to a complainant under the [Freedom of Information] Act.
Accordingly, we conclude that the . . . order is a 'final decision[s] of the District Court[s]'
within the range of §1291 and therefore appealable." Id.
The Ninth Circuit also has appellate jurisdiction for an interlocutory order if the order
is injunctive in nature. 28 U.S.C. §1292(a)(1). A disclosure order in a FOIA suit is injunctive
in nature. Miller v. Bell, 661 F.2d 623, 625 (7th Cir.) (per curiam), cert. denied, 456 U.S.
960 (1981). The Ninth Circuit has followed this precedent before and continues to. See
ACLU of N. Cal. v. United States DOJ, 880 F.3d 473, 480 n.3 (9th Cir. 2018); In re Steele,
799 F.2d 461, 464-65 (9th Cir. 1986).
3
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As the order denying Defendants Motion for Summary Judgment is the first event
which should prompt disclosure of records in this action, Defendants’ timelines to file a
notice of appeal under either §§1291 or 1292 has lapsed. Specifically, this Court noted
several times throughout its Order that Defendants did not meet their burden to show that a
FOIA exemption applied. See Dkt. 26 at 6-7, 9. The denial of the summary judgment motion
was based on the 5 U.S.C. §552(a)(4)(B), which confers the District Court with jurisdiction
to “enjoin the agency from withholding agency records and to order the production of any
agency records improperly held from the complainant." 5 U.S.C. §552(a)(4)(B). This vests
the district court with all the powers of an equity court to issue injunctive relief from
withholding of agency records. Renegotiation Board v. Bannercraft Clothing Co., Inc., 415
U.S. 1, 18 (1974).
Defendants’ Motion for Summary Judgment was denied on December 4, 2017. As
Defendants are an agency of the United States, the time to file a §1291 notice of appeal
lapsed on or about February 2, 2017. Defendants deadline for §1292 and Fed. R. Civ. P.
59(e) review would have been sooner.
Although Plaintiff believes that the denial of summary judgment was the point where
Defendants’ disclosure responsibility began, especially based on this Court’s statements
during the status conference, if this Court were to consider the disclosure responsibility as
beginning on January 5, 2018, the date of the status conference, Defendants are still overdue.
The Court ordered a deadline of February 16, 2018 to provide all documents. Based on the
conference date, the §1291 appeal deadline lapsed on or about March 6, 2018. Defendants
deadline for §1292 and Fed. R. Civ. P. 59(e) review or reconsideration would have been
sooner.
Defendants proffer that human error was the cause for the failure to invoke additional
exemptions, but fail to explain why it let its appeal deadlines lapse. In fact, they ignore that
the decision denying Defendants Motion should have been appealed if they felt it was
improper. Federal Defendants are experienced FOIA litigants.
4
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seek a stay from such an adverse order [disclosure order] to preserve the right of appeal.”
Exhibit 1. The manual goes on to say, “It is important to furnish immediately to the Branch a
copy of all opinions and orders entered. This is essential to assure appropriate appellate
consideration and to enable the Department to satisfy its statutory reporting requirements.”
Id. at 2. The appeals section of the USAM states:

11
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A later section instructs counsel regarding the procedures to be taken when an order

13

adverse to the government is issued:

10

814 W. Roosevelt Street

(“USAM”), which defense counsel should be abiding by, specifies that “it is necessary to

“In any civil or criminal action before a United States District Court or a
United States Court of Appeals, in which the United States is a litigant, and a
decision is rendered adverse to the government's position, the United States
Attorney must immediately transmit a copy of the decision to the appellate
section of the division responsible for the case.” Id. at 4.
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Moreover, the Department of Justice’s Civil Litigation U.S. Attorney’s Manual
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“In any case being handled by a United States Attorney in which the decision
is adverse to the government in whole or in part, and is or may be
reviewable, the United States Attorney must promptly make a report to the
appropriate division of the Department (preferably within two days after
receipt of the opinion).” Id. at 4.
Defendants should have sought a stay pending appeal if they were even
contemplating an appeal. Elec. Frontier Found. v. ODNI, 595 F.3d 949, 954 (9th Cir. 2010)
(granting stay pending appeal to allow Solicitor General opportunity to decide which
portions of summary judgment order to appeal).
Regardless of whether Defendants deadline to appeal or seek reconsideration under
Fed. R. Civ. P. 59(e) is based on the date of the Order denying summary judgment, or the
status conference held thereafter, Defendants time to appeal has lapsed. Defendants have
established policies and procedures for dealing with these situations and failed to follow
them, presumably because they had no intention of seeking review or reconsideration.
A motion for leave to bring forward a renewed motion for summary judgment, at this
juncture, is improper. Allowing such would go against what this Court has repeatedly told
5
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Defendants regarding claiming or raising new arguments.2 Such piecemeal attempts where
an Agency only claims exemptions after been ruled against is inefficient and inimical to the
policy behind the Freedom of Information Act. It would be unfair to Plaintiff and would
drag this case for several more years. Further, it would be a dangerous precedent to
establish. This Court should not allow an agency "to play cat and mouse by withholding its
most powerful cannon until after the District Court has decided the case and then springing it
on surprised opponents and the judge." Grumman Aircraft Engineering Corp v.
Renegotiation Board, 482 F.2d at 710, 722 (D.C. Cir. 1973).
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B.
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are bald.
Defendants admit that an agency must assert all exemptions in the original district
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court proceeding. Dkt. 33 at 6. Defendants further admit and recognize that this Court has
repeatedly advised Defendants that it would not allow new claims to support the exemptions
claimed. Id.
Defendants proffer four reasons as to why this Court should allow for a renewed

17
18
19
20

briefing of issues already ruled upon. Dkt. 33 at 7-8. As a threshold matter, the cases
Defendants cite in support of the proposition that renewed briefing is appropriate are
inapposite to the circumstances involved in this case.
Plaintiff recognizes that Courts’ have provided for a briefing of new exemptions, but
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Defendants ‘Human Error’ Is Not Human Error

Assuming, arguendo, that Defendants filed a timely motion, Defendants arguments
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all the cases cited by Defendants are regarding new exemption claims on remand after
appeal or via motions for reconsideration. Neither is the case in this instance. Defendants
have lapsed on both the appeal as well as the Fed. R. Civ. P. 59(e) deadlines. Therefore, the
cases cited by Defendants hold no weight, and Defendants cite no precedent where a District

26
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2

When Defendants attempted to bring forward new arguments on Reply, this Court denied such
request. See Dkt. 25.
6
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Court has allowed for new briefing after denial of summary judgment and in a case where
Defendants’ failed to seek review or reconsideration.

3
4
5
6
7
8

The Ninth Circuit does not appear to have dealt with the issue of “human error” with
respect to claiming new FOIA exemptions or raising renewed claims for the same
exemption. In Hiken v. Dod, the Northern District of California allowed Defendants to assert
new exemption claims in light of the Supreme Court’s decision with respect to the
applicability of Exemption 2. 872 F. Supp. 2d 936, 940 (N.D. Cal. 2012). Such is not the
case here; the language and interpretation of an exemption has not changed.
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Defendants seek to blame human error on the cause of their trouble in this litigation.
Defendants make it seem as though it doesn’t have several attorneys overseeing this action –
Defendants declarations admit and show otherwise. Lisa Holden, has been “assigned to
assist with litigation involving a FOIA request from Plaintiff dated September 25, 2015.”
Holden Dec’l (Dkt. 33-2 at 47-53) ¶ 3. Ms. Holden has been an attorney with the FAA since
2001. Id. ¶ 1. Ms. Holden’s Declaration also identifies Russell Christensen providing “a
client program office a legal interpretation of FOIA regulations, and describing the approach
that AGC-100 [legal] would take regarding redactions related to ongoing litigation” Id. ¶
11c.
Linda Ubokudom is also identified as having “handled” this matter. Id. ¶ 11b. AGC100, the agency’s legal office, is also later identified as having provided information to
“individuals working to redact records … regarding redactions to the records.” Id. ¶ 14c. Mr.
Christensen’s declaration also identifies correspondence where he has also provided “client
program office, i.e., ASH, discussing issues in a pending [sic] FOIA litigation.” Dkt. 33-2 at
73-79) ¶ 14b. The declaration also identifies that AGC-100 has a role in “pending FOIA
litigation”. Id. ¶ 18.
In addition to the numerous FAA attorneys who handled this action, opposing counsel
of record also had a duty to ensure that this kind of human error didn’t occur. The USAM
specifies that the AUSA is responsible for ensuring whether withholding is legally justified.
7
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Part of that responsibility undoubtedly should include ensuring that all exemptions are
claimed. The USAM specifically states:
“However, United States Attorneys should anticipate that the majority of
FOIA cases filed in their respective districts will be assigned to the United
States Attorneys for handling. This responsibility contemplates that the
Assistant United States Attorney assigned to the case will conduct a full
review of the withheld documents to determine whether withholding is legally
justified.” Exhibit 1 at 2. [Emphasis added].
The D.C. Circuit has recognized two instances for cases largely beyond the
government’s control where it may assert new exemptions. Maydak v. United States DOJ,
218 F.3d 760, 767 (2000). The issue is whether the failure to properly claim exemptions is
due to human error. Defendants’ human error justification was not beyond its control.
Defendants were in control of the situation the entire time. Any human error was due to a
laissez-faire attitude in dealing with the Plaintiff’s requests and the Court’s order.
Defendants failed to provide sufficient justification for this Court to review the
withholding. The Court relied on what the parties submitted and ruled in Plaintiff’s favor.
This Court’s initial review of the withholding was de novo. 5 U.S.C. §552(a)(4)(B). The
Court recognized the public interest and balanced that interest against the competing privacy
interest. Dkt. 26 at 7. Defendants had submitted about 5 pages of declarations in support of
withholding records for the FOIA requests at issue when it filed its initial Motion for
Summary Judgment. Dkt. 13-2 at 117-121. In Reply, Defendants filed 9 additional pages.
Dkt. 23-1 at 6-10, 51-54. Defendants now seem to recognize that it should have put
additional effort in litigating this issue and has submitted over five times that many, 72
pages of coordinated declarations, for only three FOIA requests. Dkt. 33-2.
Defendant cites “human error” as being that of the policy which Defendants have
regarding investigations. Dkt. 33 at 21. Although Plaintiff applauds Defendant for admitting
the issue and working to correct it for the future, it does not excuse the fact that Defendants
should have exercised more diligence when moving for summary judgment and justifying
the exemptions at hand. Defendants apparently treated this litigation with carelessness. For
8
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example, Defendants’ Vaughn Index identifies dozens of records with the same date,
purportedly created on May 17, 2017, merely just nine days before the Index was filed. Dkt.
23-1 at 12-23. Haphazardness and inattention to detail is not sufficient good cause for the
Court to modify its prior Order and allow the Agency to continue its pattern and practice of
improperly dragging the release of releasable items out ad infinitum.
Numerous Agency counsel assigned to this matter could have reviewed the
exemptions being claimed and ensured the protection of the government’s “secrets” in a
timely manner. If more time was needed, it could have been asked for. If the issues got
through that line of defense, counsel of record for Defendants’ had the duty per the USAM
to review the records withheld and ensure the withholding was legally justified. If the
withholding wasn’t justified under the exemption claimed, more should have been claimed
or the case dropped. Moreover, if Defendants later realized they made a mistake and failed
to assert additional exemptions, it should have filed a supplement or other appropriate
motion to correct the record. After this Court’s ruling and after all relevant deadlines have
lapsed, Defendants should not be granted a second opportunity. Fed. R. Civ. P. 1 requires
that the parties “secure the just, speedy, and inexpensive determination of every action and
proceeding.
Defendants also argue that release of information would compromise “national
security and sensitive, personal, private information.” Dkt. 33 at 22. Defendant doesn’t
mention the phrase “national security” at all in its Motion for Summary Judgment, it has
only just come up now. Defendants do not assert Exemption 1, which is for national defense
or classified records, simply because it cannot. 5 U.S.C. 552(b)(1). Defendants proffer many
reasons, for the doom and gloom that will occur if this Court forces the remaining records at
issue into the sunlight, but none are legitimate. Several FOIA exemptions, including 2 and 5,
were available to Defendant from the start. It failed to assert them. Defendants failed to put
in the effort required into this litigation. This is not a case where Defendant did not have a
reasonable opportunity to advance exemptions from the start.
9
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In Cole v. Young, 351 U.S. 536 (U.S. 1956), the court observed that “the term
"national security" in the Summary Suspension Act (64 Stat 476), authorizing the heads of
specified federal agencies to summarily dismiss federal employees upon a determination that
dismissal is necessary or advisable in the interest of the "national security," is used in a
definite and limited sense and relates only to those activities which are directly concerned
with the nation's safety, as distinguished from the general welfare.” National security is a
corporate term covering both national defense and foreign relations of the U.S. It refers to
the protection of a nation from attack or other danger by holding adequate armed forces and
guarding state secrets. The term national security encompasses within it economic security,
monetary security, energy security, environmental security, military security, political
security and security of energy and natural resources. Specifically, national security means a
circumstance that exists as a result of a military or defense advantage over any foreign
nation or group of nations, or a friendly foreign relations position, or a defense position
capable of successfully protesting hostile or destructive action. The Agency now desperately
seeks to paint the justification for the nonrelease of items ordered released as an issue of
national security as a reason for this Court to reconsider its ruling. Apparently, the Agency
inexplicatly believes releasing records sought by the Plaintiff will create a military or
defense advantage for a foreign nation or group of nations, leading to hostile or destructive
action. Plaintiff finds no evidence in Defendants brief nor any legal authority that supports
this hyperbole.
In August v. FBI, the “sensitive, personal private information” was regarding “third
parties involved in its investigation of August,” for which, “wholesale disclosure of the
requested information would endanger such persons.” 328 F.3d 697, 700 (D.C. Cir. 2003).
Defendants have yet to submit evidence that release of the information in this matter would
“endanger” individuals. The release of information regarding Exemption 2 or 5 privileges
would not “endanger” anyone. Plaintiff does not oppose Defendant redacting names, phone
numbers, addresses, or social security numbers of the Accurint reports. Third parties would
10
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not have to “pay” for the government’s mistake if it conducts an adequate job segregating
the records for the Exemption 6 claims. As to the Exemption 2 and 5 claims, there is again
no one safety or privacy of an individual to protect.
The facts of August and the instant case diverge even more when one considers that
Maydak was not decided when August commenced. The Court held that “under then
governing law, the Government might quite plausibly have believed that it could rely solely
on Exemption 7(A) without reviewing its voluminous investigative file on August to
determine whether other exemptions might apply.” August v. FBI, 328 F.3d 697, 701 (2003).
Such is not the case here, as shown by Defendants’ Vaughn Index, Defendants indeed
identified the records which it sought to withhold by its individual name, instead of a blanket
assertion, that it was a voluminous investigative file. Dkt. 23-1. Moreover, in August,
Defendants asserted new privileges within the same exemption type, 7, for law enforcement.
Such is not the case in this case, as Defendants seek to go from Exemption 7A to
Exemptions 2 and 5.
As the Court recognized in Shapiro v. United States DOJ, the District Court has a
“large measure of discretion” on whether to entertain a motion for reconsideration asserting
new exemption grounds. 2016 U.S. Dist. LEXIS 68476. However, this Court does not have a
motion for reconsideration before it. Moreover, allowing Defendants to assert exemptions
now would be contrary to the more general principle that, "where litigants have once battled
for the court's decision, they should neither be required, nor without good reason permitted,
to battle for it again." Singh v. George Wash. Univ., 383 F. Supp. 2d 99, 101 (D.D.C. 2005).
Moreover, as the Court held in Citizens for Responsibility & Ethics in Wash. v.
United States DOJ:
“A robust timeliness rule encourages the Government to present all its
arguments the first time around. Weakening that rule lessens the incentive. In
addition, requiring a FOIA requester to brief and argue the merits of newly
asserted defenses — rather than simply adverting to the timeliness rule —
imposes additional costs on that party. Cf. Wash. Post Co. v. Dep't of Health &
Human Servs., 795 F.2d 205, 209 (D.C. Cir. 1986). ("It would be grotesque to
11
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present the [FOIA requester] with the bill for an entertainment which it alone
insisted should not have been staged."). These considerations suggest that a
robust timeliness rule well serves FOIA's goal of a prompt and efficient
process.” 854 F.3d 675, 680 (D.C. Cir. 2017).
This Court should indeed reject Defendants arguments.

5

Plaintiff disputes Defendants’ contentions regarding the issues with respect to the

6

release of information regarding the Biographical Assessment (“BA”). The BA at issue in

7

this litigation is the one for 2014 – the one Mr. Snow is alleged to have assisted others in

8

cheating on. See Dkt. 18 at 146, 164-166, 169. Defendants’ declaration in support of

9

withholding this information discusses changes the agency made in 2015, (Hamill Dec’l

10

(Dkt. 33-2 at 40-45) ¶ 8) and are submitted by an individual who did not have direct

11

knowledge of the issues underlying the 2014 BA – as Mr. Hamill started his position with

12

the FAA in October 2016. Id. ¶ 1. Indeed, the agency again changed the process, including

13

the BA in 2015. Id. ¶ 8; Exhibit 2, Dec’l of Yvette Armstead ¶ 10. The 2015 BA was

14

different than the 2014 one. Id. Indeed, Rickie Cannon, who oversaw the hiring process,

15

stated that there were two versions. Exhibit 3 at 11. Therefore, even if this Court were to

16

consider Defendants arguments supporting withholding, the 2014 BA is no longer used and

17

has since been changed. Even then, Defendants’ put forth statements which hold no

18

credibility and are inaccurate. Defendants have spent “millions” to change the hiring process

19

and “validate” the BA, yet when sued for those validation studies under FOIA, only

20

identified a mere nine pages of proof regarding its validity. Exhibit 4.

21

Congress has repeatedly questioned the validity of the exam and this entire process.

22

Exhibit 3 at 8, 19, 20. Even the National Air Traffic Controllers Association, the union

23

representing ATCS, has stated the exam was never properly validated. Exhibit 3 at 20-21.

24

Defendants argue that the BA is able to determine the success rate of an individual, but seem

25

to forget that Congress is so discontent with the FAA that it banned the use of the BA for

26

those who attended air traffic control schools. 49 U.S.C. §44506(f)(2)(A). Defendants have

27

yet to show that a higher success rate occurs because of the BA and Defendants conclusory

12
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assertions from individuals who have provided no evidence for their claims should be
disregarded.
Defendants also assert that significant privacy interests would be violated,
specifically if the Lexis Accurint reports are released. They fail to identify why they did not
describe those privacy interests earlier in this litigation. The Accurint reports were certainly
included in the Vaughn Index of withholding. Dkt. 23-1 at 17. This Court held that the
public interest outweighed the privacy interest. Dkt. 26 at 7. Defendants now attempt to
further support their withholding, saying that the Accurint reports contain lots of private
information and aren’t about Plaintiff. Were Plaintiff to have believed Defendant when it
said that it conducted a thorough investigation of Shelton Snow, it would not have started
this action. He would not have discovered that Shelton Snow indeed admitted to coaching
applicants. Exhibit 5 at 1. Plaintiff concedes that Defendants should redact portions of those
Accurint reports such as phone numbers, social security, and addresses. However, the rest of
the report should be released. Defendants argue that the records are not reasonably
segregable, yet provide no evidence for why all the pages would have so many redactions.
Defendants proffer no valid reason for why, in the six months between this action
commencing and the filing of their Motion for Summary Judgment, it did not assert the
exemptions it now claims. Defendants moved for summary judgment arguing on exemption
6 and 7A. Defendants parroted the statute at times, providing conclusory assertions for why
records should be withheld. Dkt. 26 at 6-7, 9. Now, having lost, seek the use of Exemptions
2, 5, 6, 7©, and 7(E).
Another example of Defendants’ abuse and bad faith is that it stated that exemptions
under 7C were made regarding the contact information of DOT IG officials. Exhibit 5 at 3.
Defendant redacted the following image in its production. Exhibit 5 at 4. Defendant failed to
sanitize the document and left the attachment embedded in the document. If Plaintiff were to
believe Defendants’ claims, an OIG officials identity was hidden. Not so. The hidden image
is of Shelton Snow, not a DOT IG official. This is a perfect example of Defendants
13
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continued malfeasance. Defendant should not only be sanctioned for this behavior, but
should also be required to release all records in this matter. Defendants have also engaged in
social profiling of the Plaintiff in this action. Exhibit 5 at 5.
Plaintiff does not address all of the issues with Defendants’ exemption claims as the
Court is only ruling on whether to allow Defendants leave to file a new motion for summary
judgment. If Defendant is allowed to assert new exemptions, Plaintiff will address the
reasons for why withholding is improper at that time.
Courts instead have repeatedly held that this sort of litigation tactic is inappropriate,
especially in the context of FOIA litigation. In Holy Spirit Association v. CIA, 636 F.2d 838,
846 (D.C. Cir. 1980), vacated in part as moot, 455 U.S. 997 (1982), the D.C. Circuit
emphasized that "agencies [may] not make new exemption claims to a district court after the
judge has ruled in the other party's favor," nor may they "wait until appeal to raise additional
claims of exemption or additional rationales for the same claim." See also Ryan v.
Department of Justice, 617 F.2d 781, 792 (D.C. Cir. 1980) (warning of the "danger of
permitting the Government to raise its FOIA exemption claims one at a time, at different
stages of a district court proceeding"); Grumman Aircraft Engineering Corp. v.
Renegotiation Board, 482 F.2d 710, 721-22 (D.C. Cir. 1973) (upholding denial of agency's
motion for rehearing in which it raised, for the first time, claim of executive privilege), rev'd
on other grounds, 421 U.S. 168, (1975).
The FOIA statute’s goals include efficient, prompt, and full disclosure of
information," Jordan v. Department of Justice, 591 F.2d 753, 755 (1978) (en banc).
“Furthermore, fairness to parties seeking disclosure ordinarily requires that they be accorded
a full and concentrated opportunity to challenge and test comprehensively the agency's
evidence regarding all claimed exemptions. See Jordan 591 F.2d at 779-80. We will not
allow an agency "to play cat and mouse by withholding its most powerful cannon until after
the District Court has decided the case and then springing it on surprised opponents and the

27
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judge."” Grumman Aircraft, 482 F.2d at 722; Senate of P.R. ex rel. Judiciary Comm. v.
United States DOJ, 823 F.2d 574, 580 (1987).
The record in this matter demonstrates that there has been a cat and mouse game
since briefing started. For example, initially, for request 9570, Defendant did not file a
Vaughn Index identifying each document withheld, it merely stated in a declaration that
records were withheld. Dkt. 13-2 at 117-121 ¶ 11. Defendant then filed a Vaughn Index, on
reply, Dkt. 23-1, and injected new argument into its briefing. Defendant has failed to meet
its burden from the start, and only now does it seek to put in the effort that FOIA litigation
requires.
Defendants, if they weren’t seeking a tactical advantage over Plaintiff, should have
asserted the exemptions the first round. Defendants should not have asserted blanket
exemptions in the first place and then only afterward seek to segregate documents. The
governmental interests which Defendants identify are different than those involved in the
cases which Defendant has cited in support of claiming new exemptions. Exemptions 2 and
5 do not concern endangering individuals. Even if it protected these interests, the BA and
those records at issue, are regarding the 2014 hiring process which was changed in 2015
with a different BA. Attorney privileges or the alleged “chilling” effect that release would
have on the responsive records should not override this Court’s orders that no new
exemptions can be claimed. Defendants cite no cases where exemptions 2 and 5 have been
allowed to be asserted after the fact. In fact, in CREW, the Court denied the invocation of
Exemption 5 on remand. 854 F.3d at 681. In Shapiro, the Court held that the Exemption 5
privileges don’t “implicate the national security or privacy considerations. Shapiro v. United
States DOJ, 2016 U.S. Dist. LEXIS 68476 *18. In Judicial Watch, Inc. v. U.S. Dep't of
Energy, the Court denied Defendants’ attempt to assert Exemption 5 privileges late. 319 F.
Supp. 2d 32, 34 (D.D.C. 2004).
Defendants justification for the policy manual being the reason for these exemptions
to not be invoked are in direct conflict and contradiction with the fact that there are at least
15
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four attorneys working this action and that one of those has the responsibility to ensure that
the government has sufficient justification for claimed exemptions at the onset.
Defendants actions were entirely within its control. This is not a case of human error.
This is a case of Defendant attempting to now, having lost, bring forward new arguments.
The principles of judicial economy, and FOIA case law, directs otherwise.
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C.

Overlap Of Parts 1 and 2 Of Plaintiff’s Request

Defendants’ largely redacted references to Shelton Snow throughout the records at
issue. Despite having based most of its searches on his name to find responsive records, they
nevertheless redact those references. It is no secret that Shelton Snow was the individual
who was alleged to have participated in wrongdoing regarding this hiring process. There is
no privacy interest to protect. Defendants should not be allowed to redact the references to
Mr. Snow from the responsive records. Defendants nevertheless admit that they have applied
the language of Part 1 to Part 2 of the request, despite Part 2 allowing for less redactions
than Part 1. Dkt. 33 at 17. Plaintiff respectfully requests this Court compel Defendant to at
least release the redactions of references to Mr. Snow.
D.

Plaintiff Will Address Merits Of New Exemptions For Other Records And
Adequeacy Of Search In Motion For Summary Judgment

18

Defendants argue that this Court did not find Defendants’ adequacy of search to be

19

inadequate. This Court, has, however, not ruled that Defendants’ search was adequate either.

20

Adequacy of search is a key issue in any FOIA case. Defendants attempt to use the

21

underlying motion to justify the adequacy of search. However, this is not the proper forum to

22

rule on this matter. Summary judgment is the procedural vehicle by which FOIA actions are

23

resolved. Fed. R. Civ. P. 56 does not apply to the instant motion. Plaintiff will address the

24

issues with respect to the adequacy of search in Defendants’ eventual motion for summary

25

judgment. Plaintiff does not object to Defendants filing a motion for summary judgment

26

with respect to the adequacy of search issues.

27
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1

III.

CONCLUSION

2

Defendants motion is untimely. Defendants should have sought review by filing a

3

notice of appeal or sought reconsideration under Fed. R. Civ. P. 59(e). Defendants, ignoring

4

this Court’s orders, seek to re-brief already litigated issues. As such, this Court should deny

5

Defendant’s Motion for Leave to File Motion for Summary Judgment. To the extent that

6

Defendant’s motion is granted, Plaintiff will address the specific exemption claims at that

7

juncture.

8
9

RESPECTFULLY SUBMITTED this 3rd day of April, 2018.
CURRY, PEARSON & WOOTEN, PLC

11
Phoenix, Arizona 85007

12
814 W. Roosevelt Street

Curry, Pearson & Wooten, PLC

10

/s/ Michael W. Pearson
Michael W. Pearson
814 W. Roosevelt St.
Phoenix, AZ 85007
Attorney for Plaintiff

13
14
15

CERTIFICATE OF SERVICE

16
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20
21
22
23
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25

I hereby certify that on this 3rd day of April, 2018, I electronically transmitted the
foregoing document to the Clerk’s Office using the CM/ECF System for filing and
transmittal of a Notice of Electronic Filing to the following CM/ECF registrant(s):
ELIZABETH A. STRANGE
Acting United States Attorney
District of Arizona
PAUL A. BULLIS
Assistant U.S. Attorney
Arizona State Bar No. 007676
Two Renaissance Square
40 North Central Avenue, Suite 1200
Phoenix, Arizona 85004-4408
Attorneys for Defendants

26
27

/s/ Christine L. Penick
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U.S. Attorneys » Resources » U.S. Attorneys' Manual » Title 4: Civil

4-6.000 - Federal Programs
4-6.010

Federal Programs Branch—Subject Matter Areas

4-6.100

Defensive Litigation

4-6.200

Affirmative Litigation

4-6.210

Delegated Affirmative Cases

4-6.220

Monitored Affirmative Cases

4-6.230

Personally Handled and Jointly Handled Affirmative Cases

4-6.240

Affirmative Cases—Suits Against State Governments, Agencies or Entities

4-6.250

Affirmative Cases—Counterclaims, Amicus Participation and Motions to Intervene

4-6.300

Area 1—Affirmative Litigation and Regulatory Enforcement

4-6.320

Area 2—Federal Employment(Nondiscrimination)

4-6.330

Area 3—Government Information

4-6.332

Area 3—Government Information—General Information for Particular Case Types (Including
Jurisdiction and Exhaustion of Administrative Remedies)

4-6.340

Area 4—Health, Human Services,ɾand Education

4-6.350

Area 5—Housing & Community Development

4-6.360

Area 6—National Security, National Defense, & Foreign Policy

4-6.370

Area 7—Agriculture, Energy, & Interior

4-6.380

Area 8—Foreign and Domestic Commerce

4-6.385

Area 9—Government Corporationsɾ& Miscellaneous Litigation

4-6.390

Area 10—Employment Discrimination Litigation

4-6.395

Area 11—Labor, Transportation, Veterans Affairs & Social Security

4-6.396

Social Security Act Review Procedure

4-6.397

Judgment Authorized

4-6.398

Social Security Act Attorney Fees
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Note. United States Attorneys should inform the appellate staff (Leonard Schaitman, 514-3441) immediately
if a stay pending appeal of an order couched in terms of an injunction is denied in FOIA or Privacy Act suits.
Otherwise, the cases should be handled administratively like any other defensive cases.
[revised July 2012] [cited in USAM 4-1.600]

4-6.332 - Area 3—Government Information—General Information for
Particular Case Types (Including Jurisdiction and Exhaustion of
Administrative Remedies)
A. FOIA. Pre-litigation FOIA Requests for Documents. See 28 C.F.R. §§ 16.1 through 16.10, for
detailed instructions for responding to pre-litigation Freedom of Information Act requests. See also 5
U.S.C. § 552, as amended. Nine categories of government records are exempt from disclosure under
the FOIA. See 28 C.F.R. § 16.10(b)(3), as to the necessity for referring requests for information
classified by another agency to that agency.
In the event of a request for documents from a USAO, the request should be forwarded to the
Executive Office for United States Attorneys, FOIA/PA Unit, pursuant to 28 C.F.R. Part 16.3(a). The
Federal Programs Branch is responsible for litigation and does not have any responsibilities relating to
the administrative processing of FOIA or Privacy Act requests for documents in USAOs.
FOIA Suits. Expedited handling is essential in FOIA suits, inasmuch as the Act provides that such
litigation is to take precedence. See 5 U.S.C. § 552(a)(4)(D). Because the time for serving an Answer
or Motion to Dismiss is reduced to thirty days, care should be taken to ensure that the government's
time to respond is protected. The Federal Programs Branch can provide advice and assistance if
necessary. Interim relief is generally not permitted under the FOIA; therefore, in the event an
emergency hearing is scheduled, the relief requested should ordinarily be opposed.
Branch attorneys directly handle a number of FOIA cases. However, United States Attorneys should
anticipate that the majority of FOIA cases filed in their respective districts will be assigned to the
United States Attorneys for handling. This
T
responsibility contemplates that the Assistant United States
Attorney assigned to the case will conduct a full review of the withheld documents to determine
whether withholding is legally justified. T
The Assistant United States Attorney is also responsible, with
assistance from the agency General Counsel, for drafting and reviewing affidavits, preparing
responses to interrogatories, preparing pleadings, and oral argument.
A general discussion of the requirements of the FOIA and current caselaw is available in the
"Freedom of Information Case List" published by DOJ's Office of Information and Privacy each
September. Copies can be ordered from that office (514-4251).
Exhaustion of administrative remedies is required before suit may be brought, but exhaustion may be
deemed to have occurred if the agency exceeds statutory time limits in processing FOIA requests or
appeals. See 5 U.S.C. § 552(a)(6). The statute generally provides for de novo review without
reference to any administrative record made in the agency. 5 U.S.C. § 552(a)(4)(B). You should note,
however, that in challenges to agency determinations regarding waiver of fees for processing FOIA
requests, the 1986 amendment to the statute provides for de novo review on the record made before
the agency. 5 U.S.C. § 552(a)(4)(vii). "Reverse" FOIA cases, in which a submitter of information sues
to prevent an agency's proposed release of the information under the FOIA are brought pursuant to
the APA, and the APA standard of review applies.
Orders for disclosure in FOIA suits will ordinarily be phrased as injunctions. Thus, it is necessary to
seek a stay from such an adverse order to preserve the right of appeal. If a stay is denied, telephonic
notice should be given the Federal Programs Branch. It is important to furnish immediately to the
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U.S. Attorneys » Resources » U.S. Attorneys' Manual » Title 2: Appeals

2-2.000 - Procedure With Respect To Appeals Generally
2-2.110

Decision Against the Government—Immediate Report of Adverse Decision

2-2.111

Prompt Recommendation Concerning Further Appellate Review

2-2.112

Recommendations Concerning Interlocutory Appeal Under 28 U.S.C. §ɾ1292(b)

2-2.121

Necessity of Authorization by Solicitor General—Appeals or Petitions on Behalf of United States

2-2.122

Necessity of Authorization by Solicitor General—Rehearing En Banc

2-2.123

Necessity of Authorization by Solicitor General—Amicus Brief

2-2.124

Necessity of Authorization by Solicitor General—Petitions Seeking Mandamus or Other
Extraordinary Relief

2-2.125

Procedure for Consenting to or Opposing the Filing of an AmicusɾBrief

2-2.131

Serving and Filing Notice of Appeal—Upon Decision to Appeal or Cross-Appeal

2-2.132

Serving and Filing Notice of Appeal—Pending Decision to Appeal or Cross-Appeal

2-2.140

Rehearing En Banc

2-2.150

Preserving Government's Rights Pending Review

2-2.200

Procedure Where Appeal is Taken by Adverse Party to Court of Appeals

2-2.300

Procedure in Interlocutory Appeals Under 28 U.S.C. §ɾ1292(b)—Generally

2-2.311

Government Seeking Interlocutory Appeal—Solicitor General Authorization

2-2.312

Filing of 1292(b) Petition with Court of Appeals

2-2.320

Procedure for Interlocutory Appeals Available as of Right

2-2.330

Procedure When Adverse Party Seeks Interlocutory Appeal

2-2.400

State Court Proceedings

2-2.510

United States Supreme Court Review—Responsibility in Appeals or Certiorari by United States
Generally

2-2.520

United States Supreme Court Review—Appeal/Petition for Certiorari by Adverse Party

2-2.530

United States Supreme Court Review—Service of Papers Upon United States Attorney

2-2.600

Prior Approvals

Case 2:16-cv-03067-GMS Document 34 Filed 04/03/18 Page 22 of 54

2-2.110 - Decision Against the Government—Immediate Report of Adverse
Decision
In any civil or criminal action before a United States District Court or a United States Court of Appeals, in
which the United States is a litigant, and a decision is rendered adverse to the government's position, the
United States Attorney must immediately transmit a copy of the decision to the appellate section of the
division responsible for the case. This includes cases being handled by a division of the Department, unless
the United States Attorney is unmistakably advised by the court rendering the decision that service of a copy
of the decision has been made upon the division of the Department, or the Departmental attorney, handling
the case.

2-2.111 - Prompt Recommendation Concerning Further Appellate Review
In any case being handled by a United States Attorney in which the decision is adverse to the government in
whole or in part, and is or may be reviewable, the United States Attorney must promptly make a report to the
appropriate division of the Department (preferably within two days after receipt of the opinion). The report
should be in the following format:
CASE HEADING: Case name, court number, district (or circuit), and date of decision.
TIME LIMIT: State when time expires for seeking the appropriate review.
RECOMMENDATION: State whether the United States Attorney recommends for or against review, the type
of review sought, i.e., rehearing en banc, appeal or certiorari, and the name of the court to which the review
should go. In civil cases, any known agency should be noted.
QUESTIONS PRESENTED: A brief statement of the issues presented for review.
STATEMENT: Summarize as briefly as practicable the facts necessary for resolution of the question
presented.
DISCUSSION: State the arguments for or against seeking review and provide citations of relevant
authorities. Also note any problems with the recommended position, flagging all issues relevant to the
Solicitor General's decision whether to authorize appeal. Attach appropriate documents (only those
reasonably necessary to analysis of the relevant issues), including copies of opinions, findings of fact,
conclusions of law, judgments, briefs and memoranda. In general, transcripts of testimony should not be
specially ordered for this purpose, unless of central importance or requested by the appropriate division or
the Solicitor General. The United States Attorney should indicate his/her preference, if any, as to who should
handle the appeal. See USAM 2-3.100.
Please note the jurisdictional time limits of USAM 2-4.000.
[cited in¬USAM¬4-7.100;¬5-8.320;¬9-2.170;¬Civil¬Resource¬Manual¬99]

2-2.112 - Recommendations Concerning Interlocutory Appeal Under 28 U.S.C. §
1292(b)
Because of the short period of time (10 days) allowed by the statute for making application for interlocutory
appeals, the appropriate division of the Department should immediately be advised by telephone in every
case in which the United States Attorney believes that the government should seek certification for such an
interlocutory appeal or in which the district court has stated in its order that a controlling question of law is
involved.
See¬28
e
U.S.C. §¬1292(b). All the necessary papers should immediately be transmitted to the
involved.¬See¬28
appropriate division of the Department.¬See¬Procedure
Department. See¬Procedure
e
at¬USAM 2-2.300.
In Interlocutory Appeals, at¬USAM
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jorge Alejandro Rojas,

CIV-15-05811 -AB (PLAx)

Plaintiff,
vs.
Federal Aviation Administration,
Defendant.

DECLARATION OF YVETTE A. ARMSTEAD

I, Yvette A. Armstead, declare as follows:
1. I am the Assistant Chief Counsel, Employment and Labor Law Division (AGC-100),
within the Office of the Chief Counsel at the Federal Aviation Administration. I have
held this position since January of 20 16. I previously served as the Deputy Assistant
Chief Counsel in AGC-1 00.
2. In my roles as Assistant Chief Counsel and Deputy Assistant Chief Counsel, I provide
legal advice related to the hiring process for Air Traffic Control Specialists (ATCS) at
the Federal Aviation Administration.
PLAINTIFF'S FOIA RE QUEST
3. I am aware that AGC-100 was assigned a FOIA request from Plaintiff, dated May 20,
2015; this request was assigned the fo llowing tracking number: 2015-006130.
4. Through FO IA Request 2015-006130, in pertinent part, Plaintiff sought: " information
regarding the empirical validation of the biographical assessment in the rejection
notification. This includes any report, created by, given to, or regarding APTMetrics'
evaluation and creation and scoring of the assessment." Plaintiff further indicated he
applied to the March 2015 Air Traffic Control Specialist vacancy announcement:
FAA-AT0- 15-ALLSRCE-40166.
DEVELOPMENT OF THE BIOGRAPHICAL ASSESSMENT
5. Beginning in 2012, the FAA undertook a comprehensive review of the Air Traffic
Control Specialist (ATCS) selection and hiring process.
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6. On or about November of 2012, the FAA retained APTMetrics to assist in a thorough
review and analysis of the ATCS hiring process, recommend improvements, and
assist in implementing those recommendations.
7. In 2013, APTMetrics developed a Biographical Assessment (BA), which was used in
the 2014 hiring process, for use in screening applicants for A TCS positions 1•
8. In March of 2014, an unsuccessful applicant for an A TCS position filed a "Class EEO
Complaint-29 CFR 1614.204 Certification Request" letter with the FAA' s Office of
Civil Rights. The putative class was represented by Michael W. Pearson of Curry,
Pearson & Wooten, PLC.
9. In April of 2014, the aforementioned unsuccessful applicant attempting to represent
the same group of 2014 unsuccessful applicants filed a " Formal Complaint" and a
petition to be certified as a class. The putative class was represented by Michael W.
Pearson of Curry, Pearson & Wooten, PLC.

conversations with John Scott from APTMetrics regarding the firm' s validation
analyses. On or about the end of November 2014, the Office of the Chief Counsel
asked John Scott, Chief Operating Officer of APTMetrics, to summarize elements of
his validation work related to the use of the BA as an instrument in the A TCS
selection process.
11. Mr. Scott provided to AGC-100 an initial summary of the validation work in
December of2014 and he supplemented this information in January of2015. These
summaries were prepared solely at the request and direction of the Office of the Chief
Counsel and were not shared with other elements of the Agency outside of the Office
of the Chief Counsel.
12. In April of2015, an unsuccessful applicant for the 2015 ATCS positions made
counselor contact with the FAA' s Office of Civil Rights. He was represented by
Michael W. Pearson of Curry, Pearson & Wooten, PLC.

1

In early 2014 and 2015, the FAA issued separate vacancy announcements for entry level ATCS. For both vacancy
announcements, the FAA used a BA as a selection tool.

2
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13. In August of 2015, a group of unsuccessful applicants filed a "Formal Complaint"
and a petition to be certified as a class related to the 2015 ATCS hiring process. The
putative class was represented by Michael W. Pearson of Curry, Pearson & Wooten,
PLC.
AGENCY'S RESPONSE TO PLAINTIFF' S FOIA REQUEST
14. AGC-100 conducted a search for responsive records to Plaintiffs FOIA request. The
Agency provided Plaintiff with an initial determination letter, dated June 18, 2015,
which stated his requested information was withheld because it was protected under
attorney-client and attorney-work product privileges and it was pre-decisional and
deliberative pursuant to the Freedom of Information Act, Exemption 5, 5 U.S.C. §
552(b)(5). A true and accurate copy of this initial determination letter is attached
hereto as Exhibit A.
15. On or about June 25, 2015, Plaintiff subsequently filed an administrative appeal based
upon the Agency's initial response. A true and accurate copy of the appeal is attached
hereto as Exhibit B. Plaintiffs appeal was assigned the following tracking number:
FOIA Request No. 2015-006130A.
16. On October 7, 2015, the Agency responded to Plaintiffs administrative appeal. The
Agency determined that the portion of Plaintiffs request for empirical validation of
the biographical assessment should be remanded back to the FAA' s Office of the
Chief Counsel for additional action. A true and accurate copy of the Agency' s
response is attached hereto as Exhibit C.
17. After the matter was remanded, in late October of 2015, AGC-100 conducted a
second search for documents responsive to Plaintiffs request within our office. This
search was reasonably calculated to obtain responsive records because the attorneys
who provided legal advice related to the revisions to the ATCS hiring process were
asked to review their records.
18. Three responsive documents were located discussing the validation of the 2015 BA,
dated December 2, 2014, January 29, 2015 and September 2, 2015, respectively.
These documents are identified in the Agency's Vaughn Index, attached hereto as
Exhibit E.
19. AGC-100, again, determined that the responsive documents were protected under
Exemption 5 of the Freedom of Information Act and no reasonably segregated
portions or lines of the document could be released.
20. On December 10, 2015, the Agency provided Plaintiff with a determination letter on
his appeal. The Agency determined that Plaintiffs request for information related to
3
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the empirical validation of the BA was protected under Exemption 5 of the Freedom
of Information Act. A true and accurate copy of the Agency' s determination letter is
attached hereto as Exhibit D.
21. Exemption 5 allows Agencies to withhold documents, memoranda, etc., prepared by
an attorney, or at the direction of an attorney, in reasonable anticipation of litigation
pursuant to attorney-work product privilege.
22. The records Plaintiff sought are protected under attorney work-product because after
the Agency began to revise its ATCS hiring process in 2013, it received proposed
notice of suit letters from an attorney affiliated with an interest group alleging the
Agency's hiring changes amounted to discrimination.
23. Reasonably expecting litigation about the Agency's ATCS hiring process the Office
of the Chief Counsel specifically and directly requested APTMetrics to conduct an
analysis to determine the validity of the BA as an instrument in the hiring process.
The Office of the Chief Counsel requested that the outcome of this analysis be sent
directly to AGC-100 in anticipation of litigation.
24. The determination letter further stated the requested information was also withheld
under attorney-client privilege; Exemption 5 protects materials, such as advice and
communications between an attorney and his/her client relating to a legal matter for
which the client has sought advice, opinions and recommendations- rendered by
Agency staff-in the course of reaching a final determination/position on any
particular matter under Agency consideration.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and
correct.
Executed this 4 111 day of April 2016.
District of Columbia: SS

Subscril?Jld and swor to bet:ire me, In my presence
~U

Yr::!!:.tea~ ~ fer

this .::t:!::diJ'.;

(''

Anna Taylor, Nota

ubllc, O.C.
1
My commission expires January • 2019·

..,..

Assistant Chief Counsel, Employment and Labor Law Division
Federal Aviation Administration
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A REVIEW OF THE FEDERAL AVIATION ADMINISTRATION’S
AIR
TRAFFIC
CONTROLLER HIRING, STAFFING, AND TRAINING PLANS
WEDNESDAY, JUNE 15, 2016

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON AVIATION,
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.
The subcommittee met, pursuant to notice, at 10:01 a.m. in room
2167, Rayburn House Office Building, Hon. Frank A. LoBiondo
(Chairman of the subcommittee) presiding.
Mr. LOBIONDO. Good morning. The subcommittee will come to
order. I would like to thank you all for being here.
Before we proceed, I would like to welcome the Colgan family
members who have been very faithful about coming to our hearings. And I assure you that it will be a top committee priority for
safety and I remember the tragedy and the loss that you all suffered. And if any of you think that this hearing date was arbitrary,
it is not. So please help me in recognizing Ranking Member Rick
Larsen’s birthday.
[Laughter.]
Mr. LOBIONDO. Rick, wish you happy birthday.
[Applause.]
Mr. LOBIONDO. I know you couldn’t want to celebrate in any
other way than having a hearing.
Mr. LARSEN. You know, for all my life I have thought if only my
birthday we could have a hearing on air traffic control staffing.
[Laughter.]
Mr. LARSEN. And this is a dream come true.
Mr. LOBIONDO. Dreams come true, OK. So again, thank you all
very much.
At a subcommittee roundtable in December the DOT [Department of Transportation] inspector general and the National Air
Traffic Controllers Association highlighted a number of challenges
the FAA [Federal Aviation Administration] continues to face in ensuring that our Nation’s busiest air traffic control facilities are
staffed with the most experienced and highly trained air traffic
controllers, or CPCs [certified professional controllers].
Like most people, when I board a major airliner I assume the pilots are highly experienced and well trained, and that the flight,
at least under today’s air traffic control system, is going to be guided to its destination by a hard-working team of dedicated FAA air
(1)

VerDate Aug 31 2005

13:55 Feb 08, 2017

Jkt 000000

PO 00000

Frm 00013

Fmt 6633

Sfmt 6633

P:\HEARINGS\114\AV\6-15-2~1\20499.TXT

JEAN

Case 2:16-cv-03067-GMS Document 34 Filed 04/03/18 Page 33 of 54

2
traffic controllers. Like with airline pilots, we assume FAA’s
14,000-plus controller workforce are highly trained and experienced.
However, in 2012 and in 2016 the DOT IG [inspector general]
found that a high percentage of the controllers at our busiest ATC
[air traffic control] facilities, including terminal radar approach
control facilities in Atlanta, Chicago, Dallas/Fort Worth, Houston,
and New York are so-called developmental controllers, or trainees,
who cannot manage traffic without the direct supervision of a fully
certified controller or a facility manager.
In addition, of the 14,000-plus controller workforce, just over
10,600 controllers are fully certified, which is a 27-year low.
We are also concerned about the safety implications of the rising
workload for CPCs, many of whom are subject to mandatory 6-day
workweeks and high rates of overtime. The drop in CPCs can be
attributed to several factors.
Over the past several years the FAA has struggled to replace the
thousands of controllers who were hired during the 1981 Professional Air Traffic Controllers Organization strike, most of whom
have reached the agency’s mandatory retirement age of 56. The
FAA’s hiring efforts were severely hampered in 2013, when the
agency stopped training new hires at its training academy in Oklahoma City, due to sequestration.
In 2014, the FAA abruptly changed its controller hiring process,
and made even further poorly executed changes in 2015. Consequently, the FAA has missed its controller hiring targets for 6
consecutive years. To its credit, in the past year the FAA has made
some progress on the hiring front, with the agency stating it will
reach its hiring goal this year.
Some of the internal bottlenecks that were highlighted at the December roundtable include prolonged security and medical reviews,
and they have been addressed. The FAA has also worked with
NATCA [National Air Traffic Controllers Association] on a revised
policy to facilitate the transfer of fully certified controllers to the
busiest ATC facilities.
That being said, we have a long way to go. In addition to seeing
little improvement in the development of fully certified controllers,
we are concerned that the agency’s revamped controller hiring
process is not putting forward the highest quality controller candidates, as evidenced by a 20-percent drop in the FAA Academy
pass rate since the hiring process would change, with academy failures a whopping 142 percent above the fiscal year 2015 forecasted
level.
Yesterday the parents and instructors of one of our Nation’s
many fine Collegiate Training Initiative, CTI, institutions, met
with me to share their frustrations with the FAA’s revamped controller hiring process. It is a story that I have heard many times
over in the past 2 years, but one that is no less saddening. Their
experiences led me to conclude that the current controller hiring
process is underserving our Nation and the flying public.
Nearly 3,000 highly qualified CTI graduates who want to serve
as air traffic controllers were left in the cold when the FAA
changes were made in the hiring process, with many more abandoning their hopes because they have aged out. And they were left
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3
in the cold basically with no notice of any kind that the changes
were being made after expending, in some cases, huge sums of
money.
And yet we are holding a hearing on inadequate controller staffing levels. I hope that our witnesses can explain why the FAA
eliminated the CTI program preference. If further progress is not
made in the areas of controller hiring, placement, and training, our
Nation’s ATC system may not be able to handle rising airline operations and passenger demand, which is expected to reach 1 billion
passengers by the end of the next decade. Should the FAA not hire,
train, and retain a sufficient number of controllers, the FAA may
be forced to reduce airline operations to the detriment of passengers, shippers, and overall economy to ensure safety is not compromised.
We saw this scenario played out in April 2013, when the FAA
curtailed ATC operations across the country due to sequestrationrelated controller furloughs, causing a week of historic airline
delays and cancellations. So, I look forward to hearing from our
witnesses on ways we can work together to address these longstanding problems.
Before I recognize my colleague, Mr. Larsen, for his comments I
would like to ask unanimous consent that all Members may have
5 legislative days to revise and extend their remarks and include
extraneous material for the record of this hearing.
[No response.]
Mr. LOBIONDO. Without objection, so ordered. Now I would like
to yield to Mr. Larsen for any comments he may make.
Mr. LARSEN. Thank you, Mr. Chairman, and thanks for calling
this hearing today to explore air traffic control staffing. Among
other things, I hope this hearing will help inform and encourage
progress on a timely FAA reauthorization bill. As we all know, the
current extension expires July 15th.
But today we hear from witnesses with several perspectives regarding air traffic control staffing. And I welcome any discussion
of what we need to keep our air space the safest and most efficient
in the world.
The Office of the Inspector General, from whom we have a representative testifying today, provides a good starting point for our
discussion. The OIG reported earlier this year that FAA continues
to face challenges ensuring enough fully trained controllers at critical facilities. But before we get too far ahead of ourselves, we
should consider the bigger picture.
There is no evidence of safety lapses associated with the staffing
issues. We are living in the safest period of aviation history. Every
day U.S. airlines safely transport about 2 million passengers
around the country. At the same time, there is no evidence of decreased efficiency due to staffing. In fact, the Department of Transportation reported on Monday that airlines’ on-time performance
improved by 3 percentage points in April. That is the good news.
The healthy airline industry is critical for our international competitiveness. The airlines are doing well financially, the system is
safe, and, by all accounts, the system is operating efficiently.
But I make these observations not to deny the need for continued
oversight and vigilance on this subcommittee’s part regarding
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p
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education and experience.
p
y have now aged
g out of the process,
p
,
the ranks of air traffic controlforever losing
g their chance to join
j
lers. Where is the relief for these dedicated individuals? Americans
deserve an answer.
So where do we go from here? I introduced H.R. 1964, the Air
Traffic Controllers Hiring Act of 2015, to reverse the effects of the
FAA’s policies and restore safety and confidence to air travel.
I would like to thank Mr. Rinaldi on behalf of NATCA for their
support and collaboration throughout the years on my bill. I also
want to thank Chairman LoBiondo for his co-sponsorship of this
legislation.
My bill restores preferred hiring status for CTI graduates, qualified veterans, and experienced controllers, and it provides relief for
those aged out of the process. It eliminates the use of the biographical assessment.
My colleague, Congressman Curbelo, has introduced similar legislation this Congress, H.R. 5292, the Air Traffic Controller Hiring
Improvement Act. I thank Mr. Curbelo for our shared interest on
this issue, and I agree with the vast majority of his legislation. His
legislation creates two separate hiring pools, one consisting of veterans and CTI graduates and another of all interested U.S. citizens. The hires from these two pools may not exceed a 10-percent
difference.
However, I have concerns that, should the FAA hire from these
pools equally, it would disadvantage our CTI graduates and military veterans. I have worked tirelessly with NATCA to instead create a three-pool system of CTI graduates, veterans, and off-thestreet hires, which would alleviate this problem and maintain a
speedy hiring process.
I welcome continued conversations with NATCA and understand
the politics and rationale for their two-pool approach. This isn’t just
about securing a fair job application process or the status quo, this
is about Americans feeling and being safe and secure when flying.
This is about transparency and openness from an agency which is
accountable to the American people and their Representatives.
I am grateful for all of you for your attention and work on this
issue, and I look forward to reaching solutions that provide fairness
and safety and security for all.
Thank you, Chairman, and I yield back.
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Mr. LOBIONDO. Thank you, Randy, very much. Now we are going
to move to the second panel, so we will give the staff a second to
set up.
And while they are doing that I will introduce the second panel,
which includes Ms. Teri Bristol, chief operating officer of the Air
Traffic Organization at FAA, who is accompanied by Mr. Rickie
Cannon, deputy assistant administrator for human resource management at the FAA.
We are also joined by Mr. Matt Hampton, who we are pleased
to welcome back again, assistant inspector general for aviation audits, United States Department of Transportation.
Mr. Paul Rinaldi, president of the National Air Traffic Controllers Association.
And Mr. Randy Babbitt, senior vice president of labor relations
for Southwest Airlines.
We thank you all for being here. And Ms. Bristol, if you are
ready, you are now recognized for your statement. Microphone,
please.
Ms. BRISTOL. OK, OK.
TESTIMONY OF TERI L. BRISTOL, CHIEF OPERATING OFFICER,
AIR TRAFFIC ORGANIZATION, FEDERAL AVIATION ADMINISTRATION, ACCOMPANIED BY RICKIE CANNON, DEPUTY ASSISTANT ADMINISTRATOR FOR HUMAN RESOURCE MANAGEMENT, FEDERAL AVIATION ADMINISTRATION; MATTHEW E.
HAMPTON, ASSISTANT INSPECTOR GENERAL FOR AVIATION
AUDITS, OFFICE OF INSPECTOR GENERAL, U.S. DEPARTMENT OF TRANSPORTATION; PAUL M. RINALDI, PRESIDENT,
NATIONAL AIR TRAFFIC CONTROLLERS ASSOCIATION; AND
J. RANDOLPH ‘‘RANDY’’ BABBITT, SENIOR VICE PRESIDENT
OF LABOR RELATIONS, SOUTHWEST AIRLINES

Ms. BRISTOL. Chairman, Ranking Member, and members of the
subcommittee, thank you for the opportunity to appear before you
today to discuss our air traffic controller workforce.
Our controllers are proud professionals who are entrusted with
our mission to run the safest, most efficient airspace system in the
world. The National Airspace System is an extremely complex operation. We need to continually meet both the ongoing and the
emerging needs of the aviation community. Therefore, we must remain committed to hiring, training, and supporting the best controller workforce in the world.
Today I would like to discuss four key areas of the FAA’s controller staffing process: hiring, training, placement, and our collaboration with the National Air Traffic Controllers Association, or
NATCA.
Let me start by discussing hiring. The agency has created two
hiring tracks. One track is focused on reaching candidates with no
previous air traffic experience. Candidates must meet the position’s
minimum qualifications and pass validated occupational tests,
which include the biographical assessment and the Air Traffic Selection and Training test. The second track is a specialized air traffic control experience track. It focuses on reaching candidates with
operational experience, such as military veterans with at least 1
year of air traffic control experience.
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With these changes in our hiring process, the ATO [Air Traffic
Organization] is on track not only to meet, but to exceed the fiscal
year 2016 hiring goal. This hiring process better addresses the
agency’s current hiring needs. It also ensures equitable treatment
in the broadest pool of qualified candidates. We will continue to
monitor and refine the process as necessary to ensure the best possible individuals are selected to maintain the safety and efficiency
of the NAS [National Airspace System].
Our robust training program at the FAA Academy and in our facilities provides a strong foundation for our new controllers. We
have made continual improvements in our training curriculum in
the last 5 years. The FAA Administrator recently convened an
Aviation Rulemaking Advisory Committee with 11 experts from industry and the academic community. They will work with the FAA
to evaluate innovative approaches for future hiring and training of
air traffic controllers.
As with our hiring processes, the FAA continually strives to improve the training we provide our controllers. The Air Traffic Organization supports the air traffic controller basic qualification training working group under the Aviation Rulemaking Advisory Committee structure. We are also establishing a Center of Excellence
for Technical Training and Human Performance. This will enable
us to explore opportunities for cost share research and grants that
could be used to help shape the future of air traffic controller training.
Along with hiring and training, we are also focused on placing
new controllers in the right facilities. The FAA uses a priority
placement tool to forecast and prioritize controller staffing requirements. It captures the latest priority ranking of all 315 facilities
and it is sorted in order of greatest staffing need. We place trainees
where we need them.
Collaboration is paramount to our success. The best way to meet
staffing challenges is to collaborate with our labor partners. This
means building relationships, establishing trust, and working together to make better decisions. Our collaboration with NATCA
supports our ability to place controllers where we need them. We
are jointly defining our priorities and working to improve the process by which controllers request reassignments to other facilities.
And, in addition, we have established a collaborative resource
working group with NATCA that is reviewing the staffing models
that we have in place.
In conclusion, I believe that the FAA has a solid and comprehensive plan in place to address controller hiring, training, placement,
and we collaborate with NATCA to ensure success. We have made
tremendous progress in recent months, and I believe we are on the
right track. While we are always looking for ways to improve, the
air traffic system in the United States is extremely safe and efficient, and it remains the envy of the world.
We look forward to working with our Government and industry
partners to consider even better ways to meet air traffic needs of
the future. This concludes my statement, and I will be happy to answer your questions. Thank you.
Mr. LOBIONDO. Thank you, Ms. Bristol.
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what—tell us the metric we need to look for in the next couple of
months, several months, to prove that you are moving forward in
a positive way.
Ms. BRISTOL. OK, thank you very much. So I think that the first
metric to make is to make our hiring targets each year. We are on
track to do that this year. We will probably exceed our goal, upwards——
Mr. SHUSTER. When will that—when will we see that?
Ms. BRISTOL. We have already met the goal, and we expect to exceed it by any number of applicants, probably in the high 1600s,
for this fiscal year.
And I think that we have had some challenges over the years,
and I think sequestration played a part in that, but I know that
there have been a number of changes. And I think we are making
progress. I think the changes that we have put into place, both
process and tools, I think will continue to bear positive results as
we move forward now and into the future.
My organization, the Air Traffic Organization, is working very
closely with other parts of the FAA, including my colleague, Mr.
Rickie Cannon, who is our deputy assistant administrator for
human resource management. Our folks are working very closely
together. And hiring and training is one of our highest priorities
in the agency.
We are also working very closely with my colleague, Paul
Rinaldi, and his team. We have put in place a number of changes
in the way that we are working together on how we move people
throughout the system, ensuring that we address the highest need
facilities first and foremost, and really focus on putting our new
hires in the lower level facilities.
Mr. SHUSTER. OK. Well, know we are watching closely, and know
that this problem has to be solved now, because the real damaging
effects come down the road if it is not addressed——
Ms. BRISTOL. Right.
Mr. SHUSTER [continuing]. Today. So again, thank you for being
here. Thank you all for being here.
Ms. BRISTOL. Thank you.
Mr. LOBIONDO. Mr. DeFazio?
Mr. DEFAZIO. Thanks. I will move on quickly to the controller
issue, but I just want to correct the record. Mr. Babbitt, you can
help with this. You served on the 1993 commission, that is correct?
Mr. BABBITT. Sorry?
Mr. DEFAZIO. The 1993 commission, you served on it, looking at
the—changing the ATO governance.
Mr. BABBITT. I believe that was the 1992 commission.
Mr. DEFAZIO. Yes, yes, you did, OK. Was the conclusion to go to
a private corporation, or was the conclusion to establish an independent Government corporation?
Mr. BABBITT. I will plead a fair amount of distance between 1992
and——
Mr. DEFAZIO. OK. Well, I have it here, and it actually—although
Ms. Robyn and others keep saying, ‘‘We were there, this is what
they wanted to do,’’ it actually came to the conclusion it should be
an independent Government corporation removed from the Federal
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budget process. Not a private, not-for-profit corporation. Just wanted to correct the record on that——
Mr. BABBITT. All the——
Mr. DEFAZIO. Let’s move on to air traffic controllers, thank you.
Ms. Bristol, why was this BA [biographical assessment] created?
My understanding is the ATSAT had been compromised, and that
was part of the rationale for the BA.
Ms. BRISTOL. You want to——
Mr. DEFAZIO. Or Mr. Cannon?
Mr. CANNON. Congressman DeFazio, I will attempt to answer
your question.
The biographical assessment was created to provide some initial
screening as applicants matriculated through the process. When we
decided to change the process——
Mr. DEFAZIO. It is not because the ATSAT had been compromised?
Mr. CANNON. Well, we can talk about the ATSAT a little later,
but let me try to answer——
Mr. DEFAZIO. Yes, OK. Well, here—all right, let me just get to
my point.
Mr. CANNON. OK.
Mr. DEFAZIO. I met a person at the last NATCA event here on
the Hill who went through the CTI, is working as a military controller, but can’t come aboard with the FAA because she can’t pass
the BA and the BA seems to be designed to determine whether you
have the temperament to be a controller or not. So if someone has
gone to the school, successfully completed the school, and is working without reservation, without problems, as a military air traffic
controller, is that test valid?
Mr. CANNON. Yes,, sir. The test is valid. Both versions of the bioassessment——
graphical assessment—
Mr. DEFAZIO. I thought that you had to go out—you hadn’t validated the first one with the workforce, and then you redid the BA
and it has been somewhat validated, but there are still questions
in my mind about that validation.
Mr. CANNON. No, sir.
Mr. DEFAZIO. I mean, well, why would you then want to screen
out a person who is fully qualified, working as an air traffic controller, trained? Why would we want to screen her out with a biographical assessment?
Mr. CANNON. Well, I don’t believe we want to screen——
Mr. DEFAZIO. Yes, but I mean——
Mr. CANNON [continuing]. Any particular individual.
Mr. DEFAZIO [continuing]. There seems to be a problem. I mean
what is the goal? I mean if the goal is to get people—you know,
because it becomes more expensive as you go through the process.
You have to apply the ATSAT. My understanding is it costs you
$139 per ATSAT, compared to $45 for the SAT.
So I am really kind of wondering about this whole process, the
BA, the ATSAT, and whether we need two processes, or whether
we should have one simplified process, which is, ‘‘Do you have the
skills necessary, yes or no,’’ and we are going to give you an
ATSAT, we are going to keep it secure, so it doesn’t get com-
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promised, in terms of answers. Maybe we can get Princeton to do
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$139.
pp
I mean this whole p
process is aggravating.
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g I mean I think we are
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p
y
least one,, and I am sure there is
people
more than one—qualified
q
p p from becoming
g controllers. I mean
you are totally
y
y confident in this process as the best way to go? BA
and then the ATSAT?
Mr. CANNON. Yes, sir, I am. And I think it is producing results.
And Ms. Bristol just said, we will exceed our hiring target this
year.
Mr. DEFAZIO. OK, well——
Mr. CANNON. And we have a good start——
Mr. DEFAZIO. I have a question for Ms. Bristol. Why is the target
less than 2,000? The academy has the capability of processing
2,000. Why—and we have a severe shortage in many of our critical
centers, and it is going to take people 3 years to get there. Why
are we hiring less than 2,000?
Ms. BRISTOL. Right. So, as we stepped from 2015 to 2016, we
transitioned to a new controller training contract. We wanted to
ensure that we didn’t have more trainees in the field than could
go right into training. In other words, we track where individuals
are and how many training resources are available to move those
people through the——
Mr. DEFAZIO. So you are saying that your target is because of
restrictions in terms of supervision of entry-level controllers.
Ms. BRISTOL. It was one consideration. As we move into next
year, we are looking to bump that, and max out the academy, as
well, in addition to bringing on previous-experience controllers over
and above that number.
Mr. DEFAZIO. Right. And the FAA has a target minimum
headcount, which is set by some sort of mathematical algorithm by
the finance people. Doesn’t sound ideal to me, because the green
eyeshades probably have something else in mind. And then we
have the CRWG CPC working group, which came up with more robust levels.
Ms. BRISTOL. So——
Mr. DEFAZIO. So if we had a, actually, applied working group
that drilled down into each center and came up with higher numbers, why do we even bother with the mathematical algorithm that
popped out of the finance department with the target minimum
headcount?
Ms. BRISTOL. That would be the controller workforce plan. It is
put out every year. It is a 10-year document. It is strategic, it is
very high level.
The ATO worked with NATCA, and that CRWG, which is a controller resource working group, it was ATO and NATCA——
Mr. DEFAZIO. Right. So it was actually practitioners, you know,
working with the bureaucrats to come up with real numbers, as opposed to numbers that were created by a mathematical algorithm.
Ms. BRISTOL. It doesn’t take into account everyone that is in a
facility. What it does is average out the certified professional controllers, and we set targets on how we are going to staff to that
level and move people through the system to—from our more
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healthy to less healthy facilities. But we have to account for the
developmentals that are also in the building.
So, in working together, I am very confident that is how we have
a laser approach on who we are putting into which facilities.
Mr. DEFAZIO. OK. Mr. Rinaldi, can you comment on this BA
process? I mean when they did the control, how many—do you
know how many controllers took the test and what their pass and
fail rate was with the BA, actually working controllers?
Mr. RINALDI. Sure. I thank you, sir. When they did the first one
in 2014, 28,511 applicants took the BQ; 2,407 passed. So, you
know,, roughly
passed.
g y 10 percent
p
p
Then we found out later on that—and I am not a scientist,, but
have to do is read the first page
asall you
y
p g about a biographical
g p
sessment. It says
y that the test must be validated with a large
g
group
g
p of incumbents. And being
g the only
y person
p
who represents
p
a
large group of air traffic controllers, it was never validated with us.
So we asked the FAA, ‘‘If you are going to do this again, you probably need to validate this test,’’ and they did. We did it together,
and validated it, and roughly 18,000 took it and roughly 5,000
passed the BQ, about 28 percent. Again, I don’t know much about
the science, but I do know there are a lot of qualified people out
there that are actually doing the job today that have not passed it.
Mr. DEFAZIO. OK, thank you. Thank you, Mr. Chairman. I am
over my time.
Mr. LOBIONDO. Just very briefly, I want to strongly associate
with Mr. DeFazio’s comments on the revised hiring
g process.
p
And Ms. Bristol and Mr. Cannon,, do you
y
realize when we are
talking
g about a military
y air traffic controller that can’t be qualified
q
for civilian air traffic control,, and you
y
are telling
g this committee
and the rest of the world that you
y
are justifying
j
y g that your
y
process
p
is valid,, and trying
y g to make all of us understand how that is OK,,
how absurd and ridiculous it is to us,, that somehow you
y don’t kind
of regroup
g
p and say,
y, ‘‘Look,, maybe
y we have got
g to relook at this,, and
military
if we have got
g
y air traffic controllers that have gone
g
through
g CTI,, maybe
y
we have done something wrong here’’? So
this—you are hurting yourself by doing this.
Very briefly, we are going to go to Mr. Rokita, but Mr. Shuster
asked to make a brief comment.
Mr. SHUSTER. I also want to strongly associate myself with Mr.
DeFazio, what he said. He has hit the nail right on the head. So
I appreciate that.
But I also want to make sure that the record reflects that in my
ATC reform it accomplishes everything that we want—that he
wants, I think, too—except for it is not in a failed—the history of
America has been failed Government corporations. And it takes it
out of that. And we have seen around the world that this system
will work. So I just want to make sure that stands in the record,
too. Thank you.
Mr. LOBIONDO. Mr. Rokita, you are recognized.
Mr. ROKITA. I thank the chairman. And Ms. Bristol, so the military training program doesn’t suffice? Military controllers can’t
pass your processes and cannot work in the civil——
Mr. CANNON. No, sir. We are hiring any number of former military controllers. In fact, our most recent track 2 announcement, we
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did an all-sources announcement open and continuous back last
December. Air Traffic Organization recently hired 260 and they are
all veterans, all former military.
Mr. ROKITA. All right.
Mr. CANNON. Controllers.
Mr. ROKITA. Well, why can’t—why do they fail?
Mr. CANNON. Sir, the biographical assessment, like any test, is
basically—it predicts success at the academy, and CPC at first facility. It is not flawless, like all other tests. so——
Mr. ROKITA. So you agree to correct the flaws?
Mr. CANNON. Well, what we have done is we have done—our consultants have done the validation work to ensure that the test is
valid. That is legally an obligation we have as an agency, that any
selection procedure or tool we use must be validated under the uniform guidelines——
Mr. ROKITA. Mr. Rinaldi—thank you—do you have a comment on
this?
Mr. RINALDI. Just—Mr. Cannon said something about an open
and continuous bid, and that is—that was closed in March. So if
it is open and continuous, it would be open all the time, I would
think. So it is not. It is actually closed. They have not issued another open continuous bid for experienced controllers or direct hires
out of the military.
The individual that Mr. DeFazio was speaking about is a actual
CTI graduate, highly recommended from the school, and is working
in one of our Federal contract towers, actually performing air traffic control, and is not able to pass the BQ, either.
Mr. ROKITA. Roger, thank you.
Continuing on with the CTI schools, Mr. Cannon, can you explain why the FAA decided to use a BA, bachelor of arts, for general public candidates, including graduates of CTI schools? And
second, can you explain why the FAA modified the BA so quickly?
Mr. CANNON. Modified the BA?
Mr. ROKITA. Yes.
Mr. CANNON. And why we use it? Again, we created and used the
biographical assessment for the 2014 announcement because it is
a good screen, and it is validated for success at the academy and
success at CPC at first facility.
y
assessment in 2015 because beWe modified the biographical
g p
tween the 2014 and the 2015 announcement we had enough
g time
to do a jjob task analysis
y
to take a deeper look at the occupation
to see if it had changed.
Mr. ROKITA. Why did you use the same contractor for the biographical analysis?
Mr. CANNON. Why would we use the same contractor?
Mr. ROKITA. Yes, when the—that contractor failed the first time.
Mr. CANNON. Well, I don’t——
Mr. ROKITA. Failed to do the job correctly the first time.
Mr. CANNON. Well, the contractor did not fail to do the job correctly the first time, sir.
Mr. ROKITA. Mr. Rinaldi, is that your opinion?
Mr. RINALDI. That is certainly
y not my
y opinion.
p
The test was
never validated with air traffic controllers. So it wasn’t valid, and
that is why it had such a horrible success rate.
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More importantly, they did have time. They had 3,000 qualified
CTI students on a list that they basically expunged. They could
have hired them for that year and given us the opportunity to validate the test.
My executive vice president brought this up to who was the head
of HR who is no longer there at this time, and they basically put
the hand up and said, ‘‘We know exactly what we are doing, this
science doesn’t lie.’’ It did lie. It was flawed.
Mr. ROKITA. Thank you very much for that testimony.
Ms. Bristol, Purdue University in my district is one of the 36
schools approved to participate in the Collegiate Training Initiative. When the hiring process was changed, CTI students no longer
received a bonus on their application, whatever that looks like, for
completing the program.
Why do you think that is right, that is the right decision, not to
give priority to these students who were specifically trained to do
air traffic control at what—you know, unless you are a hard IU [Indiana University] fan, wouldn’t agree that Purdue is not a good
place to get that kind of work done, that kind of training done?
Mr. CANNON. Sir, CTI students never got a bonus. What they
had was a separate announcement in which they were placed in
the inventory. The only thing we have done, if you really look at
it closely, is we have taken them, and they are just competing in
the pool with the rest of the U.S. citizens——
Mr. ROKITA. Well, there is a——
Mr. CANNON [continuing]. And they are doing very, very well.
Mr. ROKITA. There is a shortage, sir. Why not—you have these
people trained already. Why not get them to the front of the line
and get them in a tower, or get them in a TRACON?
Mr. CANNON. Sir——
Mr. ROKITA. I don’t get it.
Mr. CANNON. Sir, they are actually doing better. If you can indulge me just for a second, they are actually doing better than they
ever have. Let me give you just a few examples.
In fiscal year 2008 the FAA hired 2,196 controllers; 823 of those
were CTI students. These numbers, by the way, are reported in the
controller workforce plan. That is 37 percent. In fiscal year 2009
FAA hired 1,731 controllers, and only 335 were CTI students, 19
percent.
And then, in fiscal year 2010 and 2011, in the independent panel
review report that was commissioned by Mr. Babbitt, and when he
was the FAA Administrator, the FAA was roundly criticized because in fiscal year 2010 and 2011 out of 1,000 controller selections
only 33 percent were CTI students.
Now, in fiscal year 2014, 47 percent of the 1,593 people selected
were CTI grads or had some CTI education. And fiscal year 2015
that number ballooned to 50 percent. There were 1,452 out of 2,895
people who referred. So that is a 50-percent growth doing nothing
at all but putting this new process in place.
Mr. ROKITA. I thank the chairman for his time. I yield back. Apparently we don’t need to have this hearing, Chairman.
Mr. LOBIONDO. Mr. Lipinski.
Mr. LIPINSKI. Thank you, Mr. Chairman. Been a lot of discussion
about whether or not there are shortages or not or—I think a cou-
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FOIA Request 6130 (in pertinent part): Request for "information regarding the empirical
validation of the biographical assessment noted in the rejection notification. This includes any
report created by, given to, or regarding APTMetrics' evaluation and creation and scoring of the
assessment."
Reason(s) for Withholding:
5 u.s.c. § 552(b)(5)

Item
number

Date

Sender

Recipient

Pages

FOlA
Exemption

Subject

Justification

l

12/2/14

APTMetrics

Office of
Chief
Counsel,
Labor
and
Employm
ent Law
Division
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5 u.s.c. §
552 (b)(5)

Development
of the ATCS
Hiring
Process and
validation of
the
biographical
assessment

Source of In formation: Agency
contractor, APTMetrics
Justification: At the request and
direction of the Federal Aviation
Administration's Office of Chief
Counsel, Labor and Employment
Law Division (AGC-100),
APTMetrics produced
information related to the
Agency's biographical
assessment, which is used in the
selection process of Air Traffic
Control Specialists, and the
assessment's validation process.
AGC- 100 specifically requested
this information and the
responsive document was sent
directly to Chief Counsel's

1

13

VAUGHN INDEX

Case 2:15-cv-05811-CBM-SS
Case 2:16-cv-03067-GMS
Document
Document
25-3 Filed
34 Filed
04/04/16
04/03/18
PagePage
8 of 10
46 ofPage
54 ID #:145

Office. AGC-100 requested this
information from APTMetrics
after the Agency made changes to
its hiring process for Air Traffic
Control Specialist. The Agency
also received proposed notice of
suit letters from an attorney
affiliated with the Association of
Collegiate Training Institutions,
an interest group of educational
institutions involved in training
students in air traffic control. As
such, AGC-100 requested the
responsive information from
APTMetrics in anticipation of
litigation regarding the changes to
the ATCS hiring process.
2

1/29/15

APTMetrics

Office of
Chief
Counsel,
Labor
and
Employm
ent Law
Division

2

5 U.S.C. §
552 (b)(5)

Air Traffic
Control
Specialist
(ATCS)
Hiring
Process and
the
Validation of
the Agency's
Biographical
Assessment

Source of Information: Agency
contractor, APTMetrics
Justification: At the request and
d irection of the Federal Aviation
Administration's Office of Chief
Counsel, Labor and Employment
Law Division (AGC- 100),
APTMetrics produced
information related to the
Agency's biographical
assessment, which is used in the
selection process of Air Traffic
Control Specialists, and the
assessment's validation process.
AGC-100 specifically requested
this information and the
responsive document was sent
directly to Chief Counsel 's
Office. AGC-100 requested this
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in formation from APTMetrics
a fter the Agency made changes to
its hiring process for Air Traffic
Control Specialists. The Agency
a lso received proposed notice o f
suit letters from an attorney
affiliated with the Association of
Collegiate Train ing Institutions,
an interest group of educational
institutions involved in training
students in air traffic control. As
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responsive information from
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litigation regarding the changes to
the ATCS hiring process.
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Office of
Chief
Counsel,
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ent Law
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Development
of the ATCS
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Source of Information: Agency
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Administration's Office of Chief
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after the Agency made changes to
its hiring process for Air Traffic
Control Specialists. The Agency
also received proposed notice of
suit letters from an attorney
affiliated with the Association of
Collegiate Training institutions,
an interest group of educational
institutions involved in training
students in air traffic control. As
such, AGC-100 requested the
responsive information from
APTMetrics in anticipation of
litigation regarding the changes to
the ATCS hiring process.
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From:
To:
Subject:
Date:

Olson, Bradley (FAA)
Turner, Guy (FAA); Holtzman, Joshua (FAA); Beauchamp, Dale (FAA)
RE: DOT-OIG ROI
Wednesday, August 31, 2016 6:40:25 AM

That sounds good to me.
DOT OIG did get Subject to admit to coaching people during the telephonic meeting, which was
something he did not admit to during our interviews, so there was some additional information that
may change things slightly. It may be enough for the LOB to take action.
Brad
From: Turner, Guy (FAA)
Sent: Tuesday, August 30, 2016 4:10 PM
To: Holtzman, Joshua (FAA); Beauchamp, Dale (FAA); Olson, Bradley (FAA)
Subject: Fwd: DOT-OIG ROI

Folks. Need to bring to closure. I reviewed. Dot had no new input. They concurred with our
findings. I recommend a short 5 minute update to ASH 1&2 and then send to LOB.
Brad. Your thoughts?
Sent from my iPhone
Begin forwarded message:
From: "Beauchamp, Dale (FAA)" <Dale.Beauchamp@faa.gov>
To: "Holtzman, Joshua (FAA)" <Joshua.Holtzman@faa.gov>, "Turner, Guy (FAA)"
<Guy.Turner@faa.gov>
Subject: FW: DOT-OIG ROI
Josh and Guy
This case needs to go to the line of business to review the actions to see if they think any
action is needed. Due to the high profile of the case I wanted to see if you wanted to send it to
the LOB vs. AEO-500 sending it to the Division Manager.
Thank you
Dale Beauchamp
Federal Aviation Administration (FAA)
Office of Security and Hazardous Materials Safety
Investigation Programs and Operations Division, AEO-500
Office: 202-267-2480
IPhone: 202-306-5963
dale.beauchamp@faa.gov<mailto:dale.beauchamp@faa.gov>

From: Sherman, Floyd D <OIG>
FAA 09570 000900
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800 Independence Avenue, S.W.
Washington, D.C. 20591

U.S. Deportment
of Transportation

Federal Aviation
Administration

Letter sent bv electronic mail. with documents sent to Mr. Pearson by overnight delivery
March 9, 2018
Mr. Jorge Rojas
6404 S. Sagewood Circle
Mesa, AZ 85212
ro jas. jorge96@gmaiI.com
Re: Freedom of Infonnation Act (FOIA) Request Nmnber 2015-009570
Dear Mr. Rojas:
This letter is a supplemental response to your FOIA request to the Federal Aviation
Administration (FAA), dated September 15, 2015. On November 13, 2015, this Office sent
you its initial response to your FOIA request denying it under FOIA Exemptions 6 and 7A.
On August 24, 2016, you filed an administrative appeal of the denial. In September 2016,
you filed a complaint with the U.S. District Court for the District of Arizona raising similar
challenges.
A records search for documents responsive to your request produced approximately 1,500
pages, consisting of emails, reports and supporting documents. The FAA provided, via legal
counsel, 215 pages of these documents on February 16, 2018. The FAA is providing the
additional responsive documents. Portions of the responsive documents have been redacted
under FOTA Exemptions 2, 5 and 7(C). The redacted portions of the records are annotated
with the applicable exemptions.
The responsive documents are voluminous. Based on your attorney Mr. Pearson 's email
dated February 5, 2018, the documents are produced on a CD/DVD, and sent by overnight
mail to Mr. Rojas, CIO Mr. Michael Pearson, 814 W. Roosevelt St, Phoenix, AZ 85007.
The names of individuals subject to interviews or investigation are redacted based on the
incoming FOIA request stating "NO PERSONAL IDENTIFYING INFORMATION IS
REQUESTED (including names).''
FOJA Exemption 2 protects information solely related to the internal personnel rules and
practices of the Agency. There is information that impacts the security, validity, and
integrity of the hiring and testing process for air traffic control specialist. As previously
explained in response to your FOTA request number 2015-009333, disclosure of this
infom1ation would materially and negatively impact the Agency' s interest in the selection of
persons most likely to succeed in the occupation, and undercut years of research.
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FOIA Exemption 5 protects inter-agency or intra-agency memoranda or letters that would
not be available by law to a party in litigation with the agency. We have determined that
portions of the responsive documents qualify for protection under the Attorney-Work
Product and Attorney-Client Privilege. Accordingly, redactions have been made to the
content of certain email exchanges by and between FAA employees and FAA attorneys
under Exemption 5.
FOIA Exemption 7(C) provides protection for personal infonnation in law enforcement
records, the disclosure of which could reasonably be expected to constitute an unwan-anted
invasion of personal privacy. Redactions have been made to the names and contact
information of agents of the Office oflnspector General (OIG) pursuant to FOIA Exemption
7(C).
No fees are associated with this request.
You have the right to seek dispute resolution services fro m: (l) the FAA FOIA Public
Liaison via phone (202-267-7799) or email (7-A WA-ARC-FOIA@faa.gov) noting " FOIA
Public Liaison" in the subject; or (2) the Office of Government Info1mation Services
(https://ogis.archives.gov) via phone (202-741-5770) I toll-free-1-877-684-6448; fax202-741-5769); or emai l (ogis@nara.gov).
Due to your pending district court litigation on the same matter, this response satisfies the
FAA's obligations regarding the appeal ofFOIA Control No. 2015-009570.
Sincerely,

~~~- ...
Claudio Manno
Associate Administrator for Security
and Hazardous Materials Safety
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From:
To:
Subject:
Date:
Attachments:

Rose, Philip (FAA)
Olson, Bradley (FAA)
oops... (b)
Friday, May 29, 2015 6:50:48 AM
image001.png

Must have been his high school picture…
(b) (7)(C)

Philip Rose
AIN-500, Office of Security
Office: 202-267-9272
Cell: 202-369-4979
Give Us Your Feedback
FAA 09570 000708
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From:
To:
Subject:
Date:
Attachments:

Olson, Bradley (FAA)
Maggard, Daniel (FAA)
FYSA - Facebook Info
Tuesday, February 23, 2016 1:39:34 PM
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