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Appellant, Jorge Alejandro Rojas, pursuant to Fed. R. App. P. 27, hereby 

respectfully moves this Court to take judicial notice of additional records and evidence 

relevant to these proceedings under Fed. R. Evid. 201.  

I. INTRODUCTION 

This arises in an appeal of the U.S. District Court for the Central District of 

California’s Decision granting summary judgment to Defendant Federal Aviation 

Administration (“FAA”). The underlying case was an action under the Freedom of 

Information Act (“FOIA”), 5 U.S.C. § 552, seeking disclosure of documents allegedly 

improperly withheld by the FAA.  

 Central to this case is whether the FAA’s search was reasonably tailored to find 

all relevant documents which would show that the FAA validated the examination it 
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used to screen potential Air Traffic Controllers. The FAA’s actions were also upheld 

by the District Court under Exemption 5, which allows agencies to withhold responsive 

documents which were created in anticipation of litigation. The FAA argued in district 

court that it bore no requirement to validate new employment examinations. Defendants 

Reply to Plaintiff’s Response to Defendant’s Motion for Summary Judgment, D.C. Dkt. 

No. 30 at 4. Plaintiff disagreed, arguing that the FAA was bound by uniform guidelines 

published in the Code of Federal Regulations to validate any new-hire screening 

procedures. Plaintiff’s Response to Defendant’s Motion for Summary Judgment, D.C. 

Dkt No. 26 at 6. There was further disagreement over whether the FAA had conducted 

an adequate search because it failed to include any validation study documentation in 

its Vaughn index other than the so-called summaries which the District Court held were 

created in anticipation of litigation. Id at 11. 

Evidence that the FAA did know or believe it had to validate such exams in the 

normal course of business would create a genuine issue of material fact bearing on both 

issues. If the FAA believed it had to conduct such validation studies, this fact belies the 

argument that the documents may be withheld under an attorney work-product theory. 

Further, if the FAA believed it had a legal obligation to validate the tests—or if it did 

in fact attempt validation studies—it would tend to show that the FAA’s FOIA search 

methods were inadequate because no such records were recorded in the Vaughn index. 

After briefing and oral argument before the District Court, a Congressional 

subcommittee on aviation held a hearing (June 15, 2016) in which two men testified 

regarding the same facts underlying the FOIA request at issue in this case. They gave 

testimony which conflicted with each other, and an FAA official gave testimony which 

conflicted with factual assertions made by the FAA in this case. In short, it is precisely 

the sort of evidence which would make summary judgment for the FAA inappropriate 

in this case. 
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 Mr. Rojas now seeks to introduce the relevant portions of the transcript of those 

proceedings into the docket. This request is timely filed as Fed. R. Evid. 201(d) allows 

the Court to take “judicial notice at any stage of the proceeding.” 

A. FAA Officially Admitted to Congress the FAA was Required to 
Perform Validation Studies of Employment Exams 

On June 15, 2016, Rickie P. Cannon, Deputy Administrator for the Human 

Resources organization of the FAA, was a witness before a Congressional Hearing on 

the FAA’s hiring and training practices.  

 During testimony, Mr. Cannon was asked why the Biographical Assessment (the 

examination at issue in this case) worked poorly for its intended purpose: predicting 

which candidates would wash-out and which would succeed. Mr. Cannon admitted that:  
 

“Well, what we have done is we have done—our consultants have done 
the validation work to ensure that the test is valid. That is legally an 
obligation we have as an agency, that any selection procedure or tool we 
use must be validated under the uniform guidelines—” A Review of the 
Federal Aviation Administration’s Air Traffic Control Hiring, Staffing, 
and Training Plans: Hearing Before the Subcommittee on Aviation of the 
Committee on Transportation & Infrastructure, 114th Cong. 20-21 (2016) 
(emphasis added). 1 

However, in the very same hearing, another witness, Paul Rinaldi who is currently the 

President of the Air Traffic Controller Labor Union, testified that: 
 
“The test was never validated with air traffic controllers. So it wasn’t valid, 
and that is why it had such a horrible success rate.” Id. at 21-22. 

II. ARGUMENT 

This Court may take notice of an adjudicative fact which is not subject to dispute 

because it is either generally known within the court’s territorial jurisdiction, or one 

which may be readily determined from sources whose accuracy cannot be reasonably 
                                                 
1 See Transcript of hearing is attached hereto as Exhibit A. A video of the relevant excerpt can 
be found at https://www.youtube.com/watch?v=6ihYSfsj0CM. Video of the entire testimony 
and hearing located can be found at https://www.youtube.com/watch?v=Fce4eNqC0cg. 
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questioned. Fed. R. Evid. 201(b). This may be done at any time. Id. at 201(d). Further, 

a court “must take judicial notice if a party requests it and the court is supplied with the 

necessary information.” Id. at 201(c)(2). See also Overfield v. Pennroad Corp., 146 

F.2d 889, 898 (3d Cir. 1944) ("Courts can and do take judicial notice of such 

Congressional proceedings, and the existence of facts disclosed by them is certainly 

relevant on any question of concealment."). 

This Court has taken notice of facts less reliable than those presented here. In 

Heliotrope General, Inc. v. Ford Motor Co., this Court noticed magazine articles to 

support the proposition that investors may believe that a corporation would one day 

abandon a particular tax strategy. 189 F.3d 971, 980-981 n.18 (9th Cir. 1999). This was 

not direct or survey evidence on what investors actually believed, but instead a 

collection of opinion pieces which the Court inferred would sway the minds of 

investors. 

Here, however, the evidence is clear and direct: statements made in front of 

Congress. That these men testified, and that they said what they said when they 

testified, cannot be reasonably disputed. Moreover, each of these men was required to 

not knowingly make a material misstatement. See 18 U.S.C. § 1001.  Appellant is now 

supplying these facts to this Court and asking it to take notice of them. 

 These are precisely the kinds of facts for which the concept of judicial notice was 

created. “Judicial notice is appropriate in exactly this circumstance – to ensure that 

administrative or judicial ignorance is not insulated from review through hyper-

technical application of the general rule that the court can consider only evidence 

considered by the Board.” Singh v. Ashcroft, 393 F.3d 903, 907 (9th Cir. 2004) (citing 

Fisher v. I.N.S., 79 F.3d 955, 964 (9th Cir. 1996). After briefing and oral argument, a 

Congressional subcommittee held a hearing on the exact same subject relevant to this 

case. In that hearing, men under oath disputed facts which were material to the District 

Court’s disposition of the instant case. 
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III. CONCLUSION 

 Because they are relevant, material, and cannot be reasonably disputed, 

Appellant respectfully requests that this Court take notice of the relevant statements 

made before Congress. 
 

RESPECTFULLY SUBMITTED this 28th day of June, 2017. 
      
      
     CURRY, PEARSON & WOOTEN, PLC 
 
      /s/ Michael W. Pearson    
     Michael W. Pearson 
     814 W. Roosevelt St. 
     Phoenix, AZ 85007 
     Attorney for Plaintiff 
 
 
   CERTIFICATE OF SERVICE 

 
I hereby certify that on this 28th day of June, 2017, I electronically transmitted the 
foregoing document to the Clerk’s Office using the CM/ECF System for filing and 
transmittal of a Notice of Electronic Filing to the following CM/ECF registrant(s):  
 
Eileen M. Decker 
United States Attorney 
 
Dorothy A. Schouten 
Assistant United States Attorney 
 
Alarice M. Medrano 
Assistant United States Attorney 
300 North Los Angeles Street 
Room 7516, Federal Building 
Los Angeles, California 90012-9834 
Attorneys for Defendants 
 
 /s/ Christine L. Penick    
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healthy to less healthy facilities. But we have to account for the 
developmentals that are also in the building. 

So, in working together, I am very confident that is how we have 
a laser approach on who we are putting into which facilities. 

Mr. DEFAZIO. OK. Mr. Rinaldi, can you comment on this BA 
process? I mean when they did the control, how many—do you 
know how many controllers took the test and what their pass and 
fail rate was with the BA, actually working controllers? 

Mr. RINALDI. Sure. I thank you, sir. When they did the first one 
in 2014, 28,511 applicants took the BQ; 2,407 passed. So, you 
know, roughly 10 percent passed. 

Then we found out later on that—and I am not a scientist, but 
all you have to do is read the first page about a biographical as-
sessment. It says that the test must be validated with a large 
group of incumbents. And being the only person who represents a 
large group of air traffic controllers, it was never validated with us. 
So we asked the FAA, ‘‘If you are going to do this again, you prob-
ably need to validate this test,’’ and they did. We did it together, 
and validated it, and roughly 18,000 took it and roughly 5,000 
passed the BQ, about 28 percent. Again, I don’t know much about 
the science, but I do know there are a lot of qualified people out 
there that are actually doing the job today that have not passed it. 

Mr. DEFAZIO. OK, thank you. Thank you, Mr. Chairman. I am 
over my time. 

Mr. LOBIONDO. Just very briefly, I want to strongly associate 
with Mr. DeFazio’s comments on the revised hiring process. 

And Ms. Bristol and Mr. Cannon, do you realize when we are 
talking about a military air traffic controller that can’t be qualified 
for civilian air traffic control, and you are telling this committee 
and the rest of the world that you are justifying that your process 
is valid, and trying to make all of us understand how that is OK, 
how absurd and ridiculous it is to us, that somehow you don’t kind 
of regroup and say, ‘‘Look, maybe we have got to relook at this, and 
if we have got military air traffic controllers that have gone 
through CTI, maybe we have done something wrong here’’? So 
this—you are hurting yourself by doing this. 

Very briefly, we are going to go to Mr. Rokita, but Mr. Shuster 
asked to make a brief comment. 

Mr. SHUSTER. I also want to strongly associate myself with Mr. 
DeFazio, what he said. He has hit the nail right on the head. So 
I appreciate that. 

But I also want to make sure that the record reflects that in my 
ATC reform it accomplishes everything that we want—that he 
wants, I think, too—except for it is not in a failed—the history of 
America has been failed Government corporations. And it takes it 
out of that. And we have seen around the world that this system 
will work. So I just want to make sure that stands in the record, 
too. Thank you. 

Mr. LOBIONDO. Mr. Rokita, you are recognized. 
Mr. ROKITA. I thank the chairman. And Ms. Bristol, so the mili-

tary training program doesn’t suffice? Military controllers can’t 
pass your processes and cannot work in the civil—— 

Mr. CANNON. No, sir. We are hiring any number of former mili-
tary controllers. In fact, our most recent track 2 announcement, we 
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did an all-sources announcement open and continuous back last 
December. Air Traffic Organization recently hired 260 and they are 
all veterans, all former military. 

Mr. ROKITA. All right. 
Mr. CANNON. Controllers. 
Mr. ROKITA. Well, why can’t—why do they fail? 
Mr. CANNON. Sir, the biographical assessment, like any test, is 

basically—it predicts success at the academy, and CPC at first fa-
cility. It is not flawless, like all other tests. so—— 

Mr. ROKITA. So you agree to correct the flaws? 
Mr. CANNON. Well, what we have done is we have done—our con-

sultants have done the validation work to ensure that the test is 
valid. That is legally an obligation we have as an agency, that any 
selection procedure or tool we use must be validated under the uni-
form guidelines—— 

Mr. ROKITA. Mr. Rinaldi—thank you—do you have a comment on 
this? 

Mr. RINALDI. Just—Mr. Cannon said something about an open 
and continuous bid, and that is—that was closed in March. So if 
it is open and continuous, it would be open all the time, I would 
think. So it is not. It is actually closed. They have not issued an-
other open continuous bid for experienced controllers or direct hires 
out of the military. 

The individual that Mr. DeFazio was speaking about is a actual 
CTI graduate, highly recommended from the school, and is working 
in one of our Federal contract towers, actually performing air traf-
fic control, and is not able to pass the BQ, either. 

Mr. ROKITA. Roger, thank you. 
Continuing on with the CTI schools, Mr. Cannon, can you ex-

plain why the FAA decided to use a BA, bachelor of arts, for gen-
eral public candidates, including graduates of CTI schools? And 
second, can you explain why the FAA modified the BA so quickly? 

Mr. CANNON. Modified the BA? 
Mr. ROKITA. Yes. 
Mr. CANNON. And why we use it? Again, we created and used the 

biographical assessment for the 2014 announcement because it is 
a good screen, and it is validated for success at the academy and 
success at CPC at first facility. 

We modified the biographical assessment in 2015 because be-
tween the 2014 and the 2015 announcement we had enough time 
to do a job task analysis to take a deeper look at the occupation 
to see if it had changed. 

Mr. ROKITA. Why did you use the same contractor for the bio-
graphical analysis? 

Mr. CANNON. Why would we use the same contractor? 
Mr. ROKITA. Yes, when the—that contractor failed the first time. 
Mr. CANNON. Well, I don’t—— 
Mr. ROKITA. Failed to do the job correctly the first time. 
Mr. CANNON. Well, the contractor did not fail to do the job cor-

rectly the first time, sir. 
Mr. ROKITA. Mr. Rinaldi, is that your opinion? 
Mr. RINALDI. That is certainly not my opinion. The test was 

never validated with air traffic controllers. So it wasn’t valid, and 
that is why it had such a horrible success rate. 
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More importantly, they did have time. They had 3,000 qualified 
CTI students on a list that they basically expunged. They could 
have hired them for that year and given us the opportunity to vali-
date the test. 

My executive vice president brought this up to who was the head 
of HR who is no longer there at this time, and they basically put 
the hand up and said, ‘‘We know exactly what we are doing, this 
science doesn’t lie.’’ It did lie. It was flawed. 

Mr. ROKITA. Thank you very much for that testimony. 
Ms. Bristol, Purdue University in my district is one of the 36 

schools approved to participate in the Collegiate Training Initia-
tive. When the hiring process was changed, CTI students no longer 
received a bonus on their application, whatever that looks like, for 
completing the program. 

Why do you think that is right, that is the right decision, not to 
give priority to these students who were specifically trained to do 
air traffic control at what—you know, unless you are a hard IU [In-
diana University] fan, wouldn’t agree that Purdue is not a good 
place to get that kind of work done, that kind of training done? 

Mr. CANNON. Sir, CTI students never got a bonus. What they 
had was a separate announcement in which they were placed in 
the inventory. The only thing we have done, if you really look at 
it closely, is we have taken them, and they are just competing in 
the pool with the rest of the U.S. citizens—— 

Mr. ROKITA. Well, there is a—— 
Mr. CANNON [continuing]. And they are doing very, very well. 
Mr. ROKITA. There is a shortage, sir. Why not—you have these 

people trained already. Why not get them to the front of the line 
and get them in a tower, or get them in a TRACON? 

Mr. CANNON. Sir—— 
Mr. ROKITA. I don’t get it. 
Mr. CANNON. Sir, they are actually doing better. If you can in-

dulge me just for a second, they are actually doing better than they 
ever have. Let me give you just a few examples. 

In fiscal year 2008 the FAA hired 2,196 controllers; 823 of those 
were CTI students. These numbers, by the way, are reported in the 
controller workforce plan. That is 37 percent. In fiscal year 2009 
FAA hired 1,731 controllers, and only 335 were CTI students, 19 
percent. 

And then, in fiscal year 2010 and 2011, in the independent panel 
review report that was commissioned by Mr. Babbitt, and when he 
was the FAA Administrator, the FAA was roundly criticized be-
cause in fiscal year 2010 and 2011 out of 1,000 controller selections 
only 33 percent were CTI students. 

Now, in fiscal year 2014, 47 percent of the 1,593 people selected 
were CTI grads or had some CTI education. And fiscal year 2015 
that number ballooned to 50 percent. There were 1,452 out of 2,895 
people who referred. So that is a 50-percent growth doing nothing 
at all but putting this new process in place. 

Mr. ROKITA. I thank the chairman for his time. I yield back. Ap-
parently we don’t need to have this hearing, Chairman. 

Mr. LOBIONDO. Mr. Lipinski. 
Mr. LIPINSKI. Thank you, Mr. Chairman. Been a lot of discussion 

about whether or not there are shortages or not or—I think a cou-
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